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MEETING AGENDA
Hilton Garden Inn-San Diego —Rancho Bernardo
17240 Bernardo Center Drive
San Diego, CA 92128
October 20-21, 2015

9:00 a.m. Tuesday, October 20, 2015

Call to Order - Establishment of a Quorum

Introductions

Review and Approval of July 21-22, 2015 Meeting Minutes

Consider Reappointment of Diversion Evaluation Committee Public Member Jim Weisenberg

Proposed Regulations

A
B.
C.

Status of Pending Regulations
Review and Approval of Updates to Disciplinary Guidelines

Review Public Comments on the Animal Rehabilitation Regulations and Consider Modifications

to the Proposed Language. [California Code of Regulations, Title 16, Division 20, section

2038.5]

Review and Discuss Possible Action on the Proposed RVT Student Exemption Regulation

[California Code of Regulations Title 16, Division 20, section 2064]

Review and Consider Action to Submit Comments on the Amended California Horse Racing

Board’s Proposed Regulations on Authorized Bleeder Medication [California Code of

Regulations Title 4, Division 4, section 1845]

2015 Legislation Report

AT IEMMOO DT>

AB 12 (Cooley) State government: administrative regulations: review
AB 85 (Wilk) Open meetings

AB 750 (Low) Business and professions: retired category: licenses.
AB 1060 (Bonilla) Professions and vocations: licensure

AB 483 (Patterson) Healing arts: initial license fees: proration

AB 316 (Maienschein) Veterinarians

AB 317 (Maienschein) Veterinary medicine: temporary shelter facility.
SB 27 (Hill) Livestock: use of antimicrobial drugs.

SB 361 (Hill) Skilled nursing facilities: antimicrobial stewardship guidelines.
SB 800 (BP&E Committee) Clean-up Provisions for VMB

AB 192 (Allen) Pet Lovers License Plate

Review and Consider Action on2016 Legislative Proposals

A
B.

Adding Resigned and Non-Renewable License Statuses
Review and Possible Action on a Statutory Change to Require University Licensure

Board Chair Report — Dr. Mark Nunez

Multidisciplinary Advisory Committee Report — Dr. Jon Klingborg

10. Review and Discuss Sunset Review Draft Report and New Issues


www.vmb.ca.gov

11. Executive Officer & Staff Reports
A. Administrative/Budget
B. Enforcement
C. Licensing/Examination

12. Overview of Continuing Education Audit Program

13. Public Comment on Items Not on the Agenda
Note: The board may not discuss or take action on any matter raised during this public comment section, except to
decide whether to place the matter on the agenda of a future meeting. (Government Code Sections 11125, 11125.7(a)).

14. Agenda Items and Next Meeting Dates — January 20-21, 2016; Sacramento
A. Agenda Items for Next Meeting
B. Multidisciplinary Advisory Committee Meetings — January 19, 2016; Sacramento

15. Recess until October 21, 2015, at 9:00 a.m.
9:00 a.m. Wednesday, October 21, 2015

16. Reconvene - Establishment of a Quorum

17. Introductions
18. Petition for Penalty Modification — Dr. Janine Jung, VET 12330

19. Petition for Penalty Modification — Dr. Byoung “Bill” Hah, VET 10122

CLOSED SESSION

20. The Board will meet in closed session (pursuant to Government Code Section 11126(c)(3) to discuss
and vote on this matter and on other disciplinary matters including stipulations and proposed
decisions.

RETURN TO OPEN SESSION
21. Adjourn

This agenda can be found on the Veterinary Medical Board website at www.vmb.ca.gov. Times stated are approximate and
subject to change. This meeting will conform to the Open Meeting Act. Agenda discussions and report items are subject to
action being taken on them during the meeting by the Board at its discretion. The Board provides the public the opportunity
at meetings to address each agenda item during the Board’s discussion or consideration of the item. Total time allocated for
public comment may be limited.

The Board plans to webcast items 1-19 at this meeting on its website at www.vmb.ca.gov. Webcast availability cannot,
however, be guaranteed due to limitations on resources or technical difficulties that may arise. If you wish to participate or to
have a guaranteed opportunity to observe, please plan to attend at a physical location.

The meeting locations are accessible to the physically disabled. Other disability-related accommodations or modifications
can be provided upon request. Please make your request for disability-related accommodations by contacting the Board at
(916) 515-5220 or sending a written request to 1747 N. Market St., Suite 230, Sacramento, CA 95834. Provide at least five
(5) business days’ notice prior to the meeting to help ensure availability of requested accommaodations.

MISSION
The mission of the Veterinary Medical Board is to protect consumers and animals by regulating licensees, promoting professional standards
and diligent enforcement of the practice of veterinary medicine.
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MEETING MINUTES
Veterinary Medical Board
The Waterfront Hotel
10 Washington Street
Oakland, CA
July 21-22, 2015

9:00 a.m. Tuesday, July 21, 2015

1. Call to Order - Establishment of a Quorum

Dr. Mark Nunez, called the Veterinary Medical Board (Board) meeting to order at 9:00 a.m. Executive
Officer, Annemarie Del Mugnaio, called roll; six members of the Board were present and thus a
quorum was established. Kathy Bowler was absent.

2. Introductions

Board Members Present

Mark Nunez, DVM, President

Cheryl Waterhouse, DVM, Vice President
Elsa Flores, Public Member

Jennifer Loredo, RVT

Judie Mancuso, Public Member

Richard Sullivan, DVM

Staff Present

Christy Bell, Associate Enforcement Analyst

Annemarie Del Mugnaio, Executive Officer, Veterinary Medical Board
Nina Galang, Administrative Program Coordinator

Lou Galiano, DCA Television Specialist

Sabina Knight, Legal Counsel

Ethan Mathes, Administrative Program Manager

Candace Raney, Enforcement Program Manager

Diann Sokoloff, Supervising Deputy Attorney General, Board Liaison

Guests Present

Al Aldrete, DVM, Veterinary Allied Staff Education

Nancy Ehrlich, RVT, California Registered Veterinary Technician Association
William A. Grant I, DVM, Multidisciplinary Advisory Committee

Alex Henderson, Veterinary Allied Staff Education

Elisa Martin, RVT

Eric Mills, Action for Animals

Cindy Savely, RVT, Sacramento Valley Veterinary Technician Association
Marshall E. Scott, California Veterinary Medical Association

Dan Segna, DVM, California Veterinary Medical Association

Linda Tripp, University of California, Davis and Sacramento Valley Veterinary Technician
Association
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3. Review and Approval of April 1-2, 2015, April 28-29, 2015 and June 17, 2015 Meeting Minutes

= Dr. Richard Sullivan motioned and Dr. Cheryl Waterhouse seconded the motion to adopt the
April 1-2, 2015, April 28-29, 2015, and June 17, 2015 meeting minutes. The motion carried
5-0.

4. Proposed Regulations
A. Status of Pending Regulations

Administrative Program Manager, Ethan Mathes updated that the Cite and Fine regulations will likely
take effect in January 2016. Ms. Del Mugnaio updated that the public hearing for Animal Rehabilitation
is on September 10, 2015 in Sacramento, CA. The Minimum Standards/Telemedicine regulations affect
section CCR 2032.1 and are coupled with the Veterinary-Client-Patient Relationship (VCPR)
regulations. Mr. Mathes also updated that the Notice of Proposed Action for the Veterinary Assistant
Controlled Substances Permit (VACSP) regulations will likely be published within the next month.

B. Review and Possible Approval of Updates to Disciplinary Guidelines

The Board reviewed and discussed the changes to the proposed Disciplinary Guidelines. Dr. Nunez
requested to review the subcommittee comments.

Ms. Del Mugnaio clarified that the delinquency period for submission of quarterly reports may be added
to the quarterly period if the respondent is not in compliance.

The Board discussed the term “preceptor” and agreed that they are in private practice, and provide no
supervision of veterinary interns, students, or residents. The Board also discussed the term “registered
intern” and agreed to strike the word “registered.” The Board agreed to leave both terms “licensee
manager” and “managing licensee” since they appear interchangeably in other forms and statutes.

Dr. Nunez recommended combining section #7, 8, and 9 of the Standard Terms and Conditions of
Probation. Supervising Deputy Attorney General, Diann Sokoloff, warned about the potential for
ambiguity of the requirement of a Licensee Manager vs. the requirement of the employee. The Board
agreed not to collect probationary costs while respondents are on a tolled status.

= Dr. Richard Sullivan motioned and Dr. Cheryl Waterhouse seconded the motion to approve the
proposed Standard Terms and Conditions for Probation text for 45-day public comment period
and delegate to the Executive Officer the authority to adopt the proposed regulatory changes if
no adverse comments during the public comment period are received and to delegate to the
Executive Officer the authority to make any technical or non-substantive changes that may be
required in completing the rulemaking file. The motion carried 6-0.

Mrs. Sokoloff requested to revisit sections #7-9 and added that based on her analysis, she recommends
combining only #7 and #9 and leaving #8 separate since it deals with employees.

Based on the recommended changes, the Board requested Dr. Sullivan to rescind his previous motion in
order to vote on the amended language.

= Dr. Richard Sullivan motioned and Elsa Flores seconded the motion to rescind Dr. Sullivan’s
previous motion to adopt the Standard Terms and Conditions for Probation proposed text in
order to adopt the changes drafted by Mrs. Sokoloff. The motion carried 6-0.
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= Dr. Richard Sullivan motioned and Dr. Cheryl Waterhouse seconded the motion to approve the
proposed Standard Terms and Conditions for Probation text for 45-day public comment period
and delegate to the Executive Officer the authority to adopt the proposed regulatory changes if
no adverse comments during the public comment period are received and to delegate to the
Executive Officer the authority to make any technical or non-substantive changes that may be
required in completing the rulemaking file. The motion carried 6-0.

The Board reviewed and discussed the changes made to section #6 and #8 of the Optional Terms and
Conditions.

The Board reviewed and discussed the Overview Guide for Disciplinary Decisions, including minor
changes to supervision. The Board requested more information regarding when the Board wants to
increase the penalty of a proposed decision. Legal counsel, Sabina Knight, added that she will research
the issue and follow up.

= Dr. Richard Sullivan motioned and Elsa Flores seconded the motion to approve the proposed
Disciplinary Guidelines text for 45-day public comment period and delegate to the Executive
Officer the authority to adopt the proposed regulatory changes if no adverse comments during
the public comment period are received and to delegate to the Executive Officer the authority to
make any technical or non-substantive changes that may be required in completing the
rulemaking file. The motion carried 6-0.

C. Review and Discuss Proposed Alternate Route Regulations [California Code of Regulations,
Title 16, Division 20, section 2065.1 et. seq.]

The Board reviewed and discussed minor changes to the proposed Alternate Route regulations,
including rewording the title of section 2065.1 to clarify the purpose of the section and correcting the
lettering/numbering of subsections referenced within the text. The Board also agreed with public guest,
Nancy Ehrlich’s, recommendation to add an effective date to section 2068.5 to clarify that practical
experience and education will no longer be used by a specific date.

Sections 2065.2(b) and (i) were combined since they are redundant. The Board agreed to add the word
“national” to further describe the registered veterinary technician examination in section 2065.2(j) and
use the same wording throughout the proposed language to refer to the examination.

Section 2068.5 will be stricken; therefore, the reference to section 2068.5 will be removed from section
2066.1 as well.

= Dr. Richard Sullivan motioned and Dr. Cheryl Waterhouse seconded the motion to approve the
proposed text for 45-day public comment period and delegate to the Executive Officer the
authority to adopt the proposed regulatory changes if no adverse comments during the public
comment period are received and to delegate to the Executive Officer the authority to make any
technical or non-substantive changes that may be required in completing the rulemaking file. The
motion carried 6-0.

5. Establish Subcommittee to Work with California Horse Racing Board on Drug Labeling Regulations

Dr. Nunez reviewed the request from the California Horse Racing Board to appoint a subcommittee.
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Ms. Del Mugnaio clarified that persons interested in participating in the subcommittee should be
referred in the near future and those with large animal experience and knowledge of the Federal Drug
Administration and drug compounding would be ideal.

6. Review and Discuss Board Strategic Action Plan 2015-2019

Ms. Del Mugnaio reported on the action planning session conducted in May 2015, and the work of staff
and SOLID. Ms. Del Mugnaio outlined action item areas in which work is ongoing: sections 1.3-1.4,
sections 2.2-2.3, sections 3.3-3.4, and section 6.1.

Ms. Del Mugnaio noted that a stakeholder meeting facilitated by the California Veterinary Medical
Association (CVMA) will be held in September 2015 to develop minimum standards for various
premise types, including shelter medicine. Ms. Mancuso expressed concern about ensuring there is a live
staff member who can answer questions. Ms. Mancuso also requested a list of Veterinary Medical
Associations (VMA) across California and other stakeholders for section 6.4.

Mrs. Ehrlich, expressed concern over Goal 2 regarding the Registered Veterinary Technician (RVT)
examination, and questioned the reason it is not being addressed until Quarter #3 of 2016. Ms. Del
Mugnaio clarified that we need at least a year and a half of history of developing examination questions
for the RVT law examination to justify costs of the examination.

Ms. Del Mugnaio noted that the Action Plan is a staff document and the Board is not required to adopt
the document.

7. 2015 Legislation Report and Consider Legislative Proposals

A. AB 12 (Cooley) State government: administrative regulations: review

B. AB 85 (Wilk) Open meetings

C. AB 611 (Dahle) Controlled substances: prescriptions: reporting

D. AB 750 (Low) Business and professions: retired category: licenses.

E. AB 1060 (Bonilla) Professions and vocations: licensure

F. AB 483 (Patterson) Healing arts: initial license fees: proration

G. AB 316 (Maienschein) Veterinarians

H. AB 317 (Maienschein) Veterinary medicine: temporary shelter facility.

I.  SB 27 (Hill) Livestock: use of antimicrobial drugs.

J.  SB 361 (Hill) Skilled nursing facilities: antimicrobial stewardship guidelines.

K. SB 800 (BP&E Committee) Clean-up Provisions for VMB

L. AB 192 (Allen) Pet Lovers License Plate

M. Review and Discuss Proposed Statutory Language Regarding Drug Compounding by
Veterinarians

Dr. Nunez reviewed the bills contained within the July 2015 Legislative Report and noted that Assembly
Bill (AB) 12, AB 85, and AB 750 are already under track/watch status with the Board, AB 611 was
canceled and AB 1060 has been amended and no longer relevant to the Board; therefore, discussion on
these bills was not needed.

The Board noted that AB 483 will have a negative impact to the Board in terms of a loss in revenue due
to prorating the initial license fee on a monthly basis.

Dr. Nunez reviewed AB 316 which authorizes law enforcement to call in a veterinarian from another
State to assist with criminal investigations on alleged animal fighting or animal cruelty and authorizes
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the veterinarian to operate temporary shelters to provide care to animals seized as a result of a criminal
case. The Board took an Oppose position at the last Board meeting.

Guest speaker, Kevin O’Neill, representing the American Society for the Prevention of Cruelty to
Animals (ASPCA) clarified the intent of bill and updated the Board on the amendments made since the
last Board meeting and requested a Support or Neutral position from the Board. Mr. O’Neill shared
examples of emergency situations in which there was a need for additional veterinarians on site when
resources were needed. The Board requested additional information regarding the need for this bill
including a number of veterinarians employed by the ASPCA and how many of them have a California
license. Mr. O’Neill noted that he will look into providing this information. The Board argued that it
would be more practical to hire veterinarians within California; there is also a concern regarding the
mechanism for the Board to evaluate and approve sponsoring agencies.

Dr. Dan Segna shared that CVMA has taken an Oppose position on this bill and expressed its concern
regarding the sponsoring agency employing unlicensed individuals at unlicensed facilities. CVMA feels
that there is no demonstrated need to bring out-of-state veterinarians to California who are not licensed
by the Board or regulated by the Board.

= Dr. Richard Sullivan motioned and Dr. Cheryl Waterhouse seconded the motion to take an
Oppose position on AB 316. The motion carried 6-0.

Dr. Nunez reviewed the intent of AB 317, which exempts temporary shelters that are established to
provide care and shelter to animals displaced by a state of emergency from the premise registration
requirements. The Board took an Oppose position at the last Board meeting.

Mr. O’Neill added that current law authorizes the state to call in out-of-state veterinarians whenever
there is a State-declared emergency.

Mr. O’Neill clarified that if out-of-state health practitioners are called, the Bill makes it legal to establish
a temporary shelter in an emergency situation without needing to go through the lengthy premise permit
registration process. Temporary shelters would be subject to inspections and the ASPCA is not opposed
to inspection by the Board.

Ms. Del Mugnaio clarified that section 4809.5 restricts the Board from inspecting premises that are not
registered with the Board.

Dr. Segna shared that CVMA has taken an Oppose position on AB 317. There does not appear to be a
need for the exemption in California and there is concern that the Board will not have oversight.

= Dr. Richard Sullivan motioned and Jennifer Loredo seconded the motion to take an Oppose
position on AB 317. Four of the Board members voted to support the motion. Judie Mancuso and
Elsa Flores voted to oppose the motion. The motion carried 4-2.

Ms. Del Mugnaio updated the Board on the current status of Senate Bill (SB) 27, which reflects
significant stakeholder feedback. Dr. Segna shared that CVMA is taking a Support position on SB 27.

= Judie Mancuso motioned and Dr. Cheryl Waterhouse seconded the motion to a Support position
on SB 27 in its current form. The motion carried 6-0.

Dr. Nunez reviewed the intent of SB 361, requiring veterinarians to complete an approved course on the
judicious use of medically important antimicrobial drugs as part of their biennial 36 hours of continuing
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education requirement for license renewals. Ms. Del Mugnaio clarified that the language needs to say
“one hour” instead of “one unit” and staff is working to clarify this change and write the author’s office.

= Dr. Richard Sullivan motioned and Dr. Cheryl Waterhouse seconded the motion to take a
Support position on SB 361. The motion carried 6-0.

SB 800 contained only minor changes; therefore, there was no need for the Board to vote on a position.

Ms. Del Mugnaio noted that since two Board members must recuse themselves from voting, on AB 192
due to conflicts of interest, there were not enough members present to vote on a position.

Dr. Nunez reviewed the proposed statutory language regarding drug compounding by veterinarians.

Ms. Del Mugnaio added that CVMA has offered to assist the Board with securing an author to provide
for limited authority for veterinarians to compound drugs. Ms. Del Mugnaio noted that it would benefit
the Board to authorize the Executive Officer to work with CVMA to find an author.

Ms. Mancuso requested storage requirements to be added to the Bill language and requested clarification
on various terms. The Board discussed the Board of Pharmacy regulations as they apply to the
compounding of drugs by veterinarians and the current challenges with veterinarians being limited to
dispensing only 120 hours of compounded medication.

= Dr. Richard Sullivan motioned and Jennifer Loredo seconded the motion to move the proposed
statutory language regarding drug compounding by veterinarians to the CVMA and
Multidisciplinary Advisory Committee (MDC) for consideration. The motion carried 6-0.
8. Board Chair Report — Dr. Mark Nunez

Dr. Nunez provided an update on the list of activities, meetings, and workshops that have occurred
since the last meeting.

The following is a table of the latest Board activities since the April 2015 meeting, as well as future
activities:

May 5, 2015 Completed VMB Strategic Plan/Action Plan

May 15, 2015 Legislative Subcommittee Teleconference to discuss Board position on
AB 516, AB 517, and SB 800

May 21, 2015 Disciplinary Guidelines Subcommittee met with VMB Enforcement
Manager and Legal Counsel to review and amend language

June 17, 2015 Teleconference to discuss proposed VACSP regulations

June 18, 2015 Board President provided a VMB update at the Board of Governors and
House of Delegates joint meeting at the CVMA Conference in Long
Beach, CA

August 4-7, 2015 Hospital Inspection Training for new and returning hospital inspectors
in Sacramento, CA

August 14, 2015 Expert Witness Training in San Diego, CA

September 17-19, 2015 Dr. Nunez and Ms. Del Mugnaio will attend the American Veterinary
Association of State Boards annual meeting in Milwaukee, WI

9. Multidisciplinary Advisory Committee Report — Dr. William Grant
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Dr. William Grant provided an update from the MDC meeting. Ms. Del Mugnaio swore in four
members: new member Kristi Pawlowski; reappointed members: Dr. Jon Klingborg, David Johnson,
and Dr. Grant. Dr. Klingborg was elected as the new MDC Chair and Dr. Allan Drusys was elected
Vice-Chair.

The MDC discussed and approved the RVT School Exemption and University Licensure regulatory
language; guest speakers were present to provide feedback on behalf of the universities regarding the
University Licensure statutory proposal. Both items were forwarded onto the Board for their review.

The MDC also discussed Shelter Medicine minimum standards, but no action was taken since it has
not been prioritized by the Board; the MDC is working to develop a subcommittee to address this
issue. Dr. Grant noted that we should add a priority to create minimum standards for large animal
practice and animal shelters.

A CVMA task force has been formed and includes Ms. Del Mugnaio, Dr. Klingborg, and Dr. Sullivan
and is scheduled to meet in September 2015 to develop minimum standards for various practices types
including: large animal ambulatory, shelter medicine, and limited premise types.

A. Review and Prioritize Multidisciplinary Advisory Committee Action Items

The MDC has not yet addressed veterinary student exemption, standard of care for animal care
dentistry, extended duty for RVTs, and first year licensure as a temporary license under the
supervision of a licensed veterinarian.

New items added to the MDC priority list include: self-reporting Continuing Education (CE) for DVM
and RVT license renewals, workflow of complaint handling, and develop statutory authority language
for drug compounding.

Ms. Del Mugnaio clarified that University Licensure, RVT Alternate Route School Approval, and
RVT Student Exemption are already with the Board and do not need to be prioritized for the MDC.

The Board agreed to have Minimum Standards and workflow of complaint handling placed at the top
of the list of MDC priorities. Of the remaining assignments, the Board agreed to have veterinary
student exemption and extended duty for RVTs as the top two priorities and first year licensure as a
temporary license and animal dentistry as the last two priorities.

Dr. Sullivan requested a task force be developed to draft regulations, in partnership with the Board of
Pharmacy, to develop statutory authority language for drug compounding.

The Board agreed to add it as an assignment for the MDC and prioritize the issue as one of the top
three assignments. Dr. Grant added that some of the top assignments can be worked on concurrently.

= Dr. Cheryl Waterhouse motioned and Jennifer Loredo seconded the motion to accept the
priority of assignments for the MDC. The motion carried 6-0.

10. Review and Discuss Sunset Review Issues
A. Specialty Titles/Credentials Used by Veterinarians

Dr. Nunez stated that the language in the binder are examples of language developed by other Boards.
The Board discussed what it means to be “Board eligible” and “Board certified.”
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B. Mandatory Reporting Requirements

Ms. Del Mugnaio updated that outside of mandatory reporting requirements for animal abuse, there is
no parallel provision which currently exists for other health care practitioners regarding reporting
expectations when a veterinarian is found to be under the influence of drugs or alcohol or unfit to
practice. The Board will request more clarification from the Legislature regarding expectations for
mandatory reporting requirements.

C. Discussion of New Issues Raised by the Board

Ms. Del Mugnaio noted that this discussion is an opportunity to raise issues before the Legislative
Sunset Committee (such as drug compounding and establishing a new University License category)
and report to the Legislature that the Board is addressing major public interest issues outside of State
mandates. The Board agreed to include the Strategic Plan and the MDC priority list in the Sunset
Review report and to draft language in order to introduce these new issues with the Legislature.

11. Executive Officer & Staff Reports
A. Administrative/Budget

Ms. Del Mugnaio reported on the Hospital Inspection Program and noted that there has been an increase
in the number of inspectors employed by the Board and the number of inspections that were performed
in the past year. Training for returning and new inspectors will be held on August 4-7, 2015. Ms. Del
Mugnaio added that we are drastically underfunded for the Hospital Inspection Program and will need to
be addressed in a Budget Change Proposal (BCP).

Mr. Mathes provided an update on the current fiscal month’s Budget Report. There has been an increase
in costs for in-house consultants; however, the Board was not fully staffed until December 2014 which
led to salary savings. Limited term positions hired for the VACSP program are set to expire in July
2015; staff is working on a BCP to request the positions as permanent.

Mr. Mathes added that the VACSP program is anticipated to roll out early 2016 at the same time as
BreEZe. The new VACSP program is expected to bring in new revenue, but the estimated revenue is not
included in attached Budget Report.

B. Enforcement

Associate Enforcement Analyst, Christy Bell, updated the Board on the latest enforcement activities
including a new probationary license that was offered and accepted, expert witness training on

August 14, 2015 for experts and Board members, and a reduction in complaint processing time.
Probation staff is working on creating a desk manual outlining new procedures and forms, as well as a
web-based training for licensees and their supervisors. Ms. Del Mugnaio added that staff can publish
enforcements statistics on the website and possibly add it to social media.

C. Licensing/Examination
Mr. Mathes updated the Board on the latest licensing activities. Specifically, notifying the Board that a

long-time VMB analyst will be retiring, and reported on the Department’s new data system, BreEZe,
projected to roll out in January 2016.
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12. Review and Discuss Social Media/Publications

Ms. Del Mugnaio updated the Board on the staff’s plan for future social media/publication outreach
opportunities including record keeping requirements and rodeo injury reporting requirements.

Dr. Nunez appointed Ms. Mancuso to assist with the Board’s newsletter and at a later date, he agreed to
appoint another Board member to assist in the development of a newsletter.

13. Public Comment on Items Not on the Agenda

Mrs. Ehrlich added that there are 26 total AVMA approved RVT schools in California (18 AVMA
approved in California and eight AVMA approved distance learning programs).

Mrs. Ehrlich inquired about the status of Board approval for each of the 26 RVT schools. Ms. Del
Mugnaio noted that this item will be referred to Legal to look into the recognition of AVMA accredited
schools.

Eric Mills, Action for Animals, requested to have the public comment period placed at the beginning of
the agenda to accommodate public members who are unable to stay the entire duration of the meeting.
Mr. Mills provided an update on the underreporting of rodeo animal injuries, and added that on-call
veterinarians are still not being called to treat rodeo animal within 48 hours of being injured.

Mrs. Ehrlich requested the Board reconsider requiring the veterinary law examination. Additionally,
Mrs. Ehrlich expressed that there are unnecessary barriers for candidates who are trying to meet
requirements under section 2068.5 and the appeal process for denials is not working.

Dr. Nunez provided his assurance that he will look into the process and address any issues of improper
or inconsistent practices.

14. Agenda Items and Next Meeting Dates — October 20-21, 2015
A. Agenda Items for Next Meeting

Ms. Mancuso requested that a future Board meeting be held in Orange County and Dr. Waterhouse
requested a future Board meeting be held in a Central Valley location.

Ms. Del Mugnaio noted that the next Board meeting will be held October 20-21, 2015 in San Diego and
the next MDC meeting will be held on October 22, 2015 at the same location. The Board agreed to
begin planning the 2016 meetings at the October meeting.

Ms. Mancuso addressed Mrs. Ehrlich’s question regarding how the Board certifies or approves
specialties. Ms. Del Mugnaio noted that the alternate route pathway has been discussed in previous
Board meetings but can be added to the agenda for the next meeting if it needs to be revisited.

Ms. Del Mugnaio recapped the items from the MDC meeting which have been forwarded to the Board
for discussion including:

e proposed RVT Student Exemption regulations

e discussion and possible action of University licensure regulations for consideration
e an explanation of Continuing Education and audit programs

e updates on legislation

e status of pending regulations
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e notice of Disciplinary Guidelines and Alternate Route regulatory documents
e Sunset Review

B. Multidisciplinary Advisory Committee Meetings — October 22, 2015
15. Recess

9:00 a.m. Wednesday, July 22, 2015

16. Reconvene - Establishment of a Quorum

Dr. Nunez called the Board meeting to order at 9:00 a.m. and five members of the Board were present,
thus a quorum was established. Judie Mancuso and Kathy Bowler were not present.

17. Introductions

Board Members Present

Mark Nunez, DVM, President

Cheryl Waterhouse, DVM, Vice President
Jennifer Loredo, RVT

Richard Sullivan, DVM

Elsa Florez, Public Member

Staff Present
Nina Galang, Administrative Program Coordinator
Sabina Knight, Legal Counsel

CLOSED SESSION

18. The Board met in closed session (pursuant to Government Code Section 11126(c)(3) to discuss and
vote on disciplinary matters including stipulations and proposed decisions.

AV 201311
The Board adopted the proposed decision.

AV 2011 48
The Board adopted the proposed decision.

AV 20125
The Board adopted the proposed decision.

AV 201118
The Board adopted the proposed decision.

AV 2008 13
The Board adopted the proposed stipulated settlement.

IA 2015 36
The Board adopted the proposed stipulated settlement.

19. The Board met in closed session (pursuant to Government Code Section 11126(a)(1)) to update and
discuss the Executive Officer Evaluation.

VMB Meeting Page 10 of 11 July 21-22, 2015



RETURN TO OPEN SESSION
20. Adjourn

The Board adjourned at 11:25 a.m.
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9/29/15

To Whom It May Concern,

l, Jim Weisenberg am formally requesting a reappointment to the Veterinary

Medical Board, as my time expired on June 1* 2015. Thank you to the Veterinary Board

for your consideration on this matter.

Sincerely,

~ Jim Weisenberg, CADC II, ICADC



STATUS OF PENDING VMB REGULATIONS

OCTOBER 2015

. CCR Current
S Section(s) Status/Action NEES
BOARD
3/20/15 — OAL Publication Date
Civil Penalties for 2043 DCA Legal | 5/4/15 — End of public comment period
Citation Review May 2015 — Submitted to DCA Legal for
Review
Veterinary Assistant June 2015 — Board approved language
Controlled Substances 2034 et. seq. In Progress | 9/4/15 — Published 45-day notice
Permit (VACSP) 10/19/15 — End of public comment period
July 6, 2015 — Notice filed w/ OAL
July 6, 2015 — Published 45-day notice
Animal Rehabilitation 2038.5 OAL September 10, 2015 — Hearing held
October 21, 2015 — Board Review of Public
Comments
Animal Control Officer July 2014 — Board approved language
Training 2039.5 In Progress November 2015 — Publish 45-day notice
January 2015 — Board approved language
May 2015 — Disciplinary Guidelines
L - Committee Meeting
Disciplinary Guidelines 2006 In Progress July 2015 — Submit language to Board for
review/approval
January 2016 — Publish 45-day notice
February 2015 — MDC approved
Minimum Standards / amendments to Minimum Standards
. 2032.1 In Progress
Telemedicine language
April 2015 — Board approved language
October 2014 — Board approved language
CPEI (SB 1111) TBD In Progress January 2016 — Publish 45-day notice
February 2015 — MDC approved amended
RVT Alternate Route 2068.5 In Proaress language and forwarded to Board for
School Approval ' 9 discussion.
July 2015 — Board approved language
: July 2015 — MDC approved amended
RVT Student Exemption TBD In Discussion | language and forwarded to Board for
(BPC 4841.1) di .
iscussion.
July 2015 — MDC approved amended
University Licensure TBD In Discussion | language and forwarded to Board for
discussion.
Uniform Standards for 2006, 2006.5, On Hold October 2014 — Board approved language
Abuse (SB 1441) and 2076 April 2015 — On hold per Legal
MDC
Shelter Medicine TBD TBD September 2015 — CVMA task force

meetings begin




SETATE OF CALIFORNIA BUSINESS, CONSUMER SERVICES, AND HOUSING AGENCY +« GOVERNOR EDMUND G. BROWN JR.

D E : E Veterinary Medical Board
1747 N. Market Blvd., Suite 230, Sacramento, CA 95834

DRPARTMENT.OF CONGUMER AFFANIG [ Telephone: 916-515-5220 Fax: 916-928-6849 | www.vmb.ca.gov
MEMORANDUM
DATE October 5, 2015
TO Veterinary Medical Board
Christy Bell
FROM Associate Enforcement Analyst
SUBJECT Agenda 5B — Review and Approval of Updates to Disciplinary Guidelines

Background:
On July 21, 2015, the Board adopted the Board’s Disciplinary Guidelines.

The attached is the final draft of the Disciplinary Guidelines incorporating all the changes adopted
by the Board at the July Board meeting. The guidelines show the regulation text with strike through
and underline to reflect the changes that have been made.

At the July meeting eight (8) different conditions were discussed, the following reflect the changes
that were decided by the Board. There were five terms and conditions that required further
modification based on the discussion at the last Board meeting and they are written in final format
for your review.

Items (A) — (C) are terms and conditions reflect the changes discussed at the July 2015 Meeting.
Items (D) and (E) are new text that requires the Board to review and a motion made.

Standard Terms and Conditions

(A.) No Preceptorships or Supervision of Interns

July 2015 Meeting

6. No Preceptorships or Supervision of Interns

Respondent shall not supervise a registered intern and shall not perform any of the duties of a
preceptor.

Adopted Language

6. No Preceptorships-er Supervision of Students, Interns or Residents

Respondent shall not supervise a-students, registered interns, or residents and-shall-notperform-—any
othodutos ot o ornensior



www.vmb.ca.gov

Optional Terms

(B.) Supervised Practice

July 2015 Meeting

5. Supervised Practice

Respondent shall practice only under the supervision of a veterinarian approved by the Board. The
supervision directed may be continuous supervision, substantial supervision, partial supervision, or
supervision by daily review, as deemed necessary by the Board. All costs involved with practice
supervision shall be borne by Respondent.

Each supervisor shall have been licensed in California for at lease five (5) years and not have ever
been subject to any disciplinary action by the Board. The supervisor shall be independent, with no
prior business or personal relationship with Respondent and the supervisor shall not be in a familial
relationship with or be an employee, partner, or associate of Respondent.

Within thirty (30) days of the effective date of the decision, Respondent shall have his or her
supervisor submit a report to the Board in writing stating the supervisor has read the decision in case
number . Should Respondent change employment, Respondent shall have his/her
new supervisor, within fifteen (15) days after employment commences, submit a report to the Board in
writing stating the supervisor has read the decision in case number

Respondent's supervisor shall, on a basis to be determined by the Board, review and evaluate all or a
designated portion of patient records of those patients for whom Respondent provides treatment or
consultation during the period of supervised practice. The supervisor shall review these records to
assess 1) the medical necessity and appropriateness of Respondent's treatment; 2) Respondent's
compliance with community standards of practice in the diagnosis and treatment of animal patients;
3) Respondent's maintenance of necessary and appropriate treatment;
4) Respondent's maintenance of necessary and appropriate records and chart entries; and
5) Respondent's compliance with existing statutes and regulations governing the practice of veterinary
medicine.

Respondent's supervisor shall file monthly reports with the Board. These reports shall be in a form
designated by the Board and shall include a narrative section where the supervisor provides his or her
conclusions and opinions concerning the issues described above and the basis for his or her
conclusions and opinions. Additionally, the supervisor shall maintain and submit with his or her
monthly reports a log designating the patient charts reviewed, the date(s) of service reviewed, and the
date upon which the review occurred. If the supervisor terminates or is otherwise no longer available,
Respondent shall not practice until a new supervisor has been approved by the Board.

If respondent is an employee rather a veterinary hospital owner, the supervisor shall additionally notify
the Board of the dates and locations of all employment of respondent, during each month covered by
his/her report.
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Adopted Language

56. Supervised Practice — Direct or Indirect

Respondent shall not practice enly—under—the—supervision—ef—veterinary medicine until _a
veterinariansupervisor _is approved by the Board—The—supervision—directed—may—be—continbous
supervision—substantial-supervision—partial-supervision; or supenvision-by-daily review,—as-deemed
hecessary-byits designee.

Respondent shall submit to the Board—Al-cests—nrvelved-with-practice-supervision-shall-be-bernre-by

Respendent:, for its prior approval, the name and qualifications of one or_more veterinarians of
Respondent's choice. Each supervisor shall have been licensed in California for at leaseleast five (5)
years and not have ever been subject to any disciplinary action by the Board. The supervisor shall be
independent, with no prior business or personal relationship with Respondent and the supervisor shall
not be in a familial relationship with or be an employee, partner, or associate of Respondent.

Within__Upon approval by the Board and within thirty (30) days of the effective date of the decision,
Respondent shall have his or her supervisor submit a report to the Board in writing stating the
supervisor has read the decision in case number . Should Respondent change
employment, Respondent shall have his/her new supervisor, within fifteen (15) days after employment
commences, submit a report to the Board in writing stating the supervisor has read the decision in
case number

The supervision shall be, as required by the board or its designee, either direct or indirect.

Direct supervision is defined as the physical presence of the supervisor 100% of the time Respondent
provides treatment or consultation to the animal patient.

Indirect supervision is defined as review and evaluation of patient records of those patients for whom
Respondent provides treatment or consultation during the period of supervised practice. Levels of
indirect supervision shall be established as follows:

Substantial — 75%
Moderate - 50%
Partial - 25%

The level of supervised practice may be modified as determined necessary by the Board or its
designee. Respondent will not be eligible for a decrease in supervised practice until such time as; 1)
Respondent has successfully completed at least 25% of the probationary term; 2) Respondent is
deemed to be in full compliance with all terms and conditions of the probationary order; and 3)
Respondent has consistently received favorable monthly supervised practice reports and 4) the Board
has received a written recommendation by the supervisor.

Respondent's supervisor shall, on a basisfrequency to be determined by the Board, review and evaluate all
or a designated portion of patient records of those patients for whom Respondent provides treatment or
consultation during the period of supervised practice. The supervisor shall review these records to assess 1)
the medical necessity and appropriateness of Respondent's treatment; 2) Respondent's compliance with
commuhityminimum standards of practice in the diagnosis and treatment of animal patients; 3)
Respondent's maintenance of necessary and appropriate treatment;
4) Respondent's maintenance of necessary and appropriate records and chart entries; and
5) Respondent's compliance with existing statutes and regulations governing the practice of veterinary
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medicine.

Respondent's supervisor shall file monthly reports with the Board. These reports shall be in a form
designated by the Board and shall include a narrative section where the supervisor provides his or her
conclusions and opinions concerning the issues described above and the basis for his or her
conclusions and opinions. Additionally, the supervisor shall maintain and submit with his or her
monthly reports a log designating the patient charts reviewed, the date(s) of service reviewed, and the
date upon which the review occurred. If the supervisor terminates or is otherwise no longer available,
Respondent shall not practice until a new supervisor has been approved by the Board.

If respondent is an employee rather a veterinary hospital owner, the supervisor shall additionally notify
the Board of the dates and locations of all employment of respondent, during each month covered by
his/her report.

(C.) No Management or Administration

July 2015 Meeting

7. No Management or Administration

Respondent shall not manage or be the administrator of any veterinary hospital.

Adopted Language

8. No Management er-Administration

Respondent shall not manage erbe-the-administraterof-any veterinary hospital-_ during the duration of
his or her probation.

Please see pages 5-6 for additional terms.
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STAFF RECOMMENDATIONS: NOT YET ADOPTED BY THE BOARD

Items (D) — (E) reflect the changes that were discussed at the July 2015 Board Meeting and
additional Staff recommended language. The staff reviewed each term to determine language that
would help the enforcement and implementation of each term and condition. Please review the two
following:

(D.) Notice to Employers

July 2015 Meeting

7. Notice to EmpleyersLicensee Manager/Managing Licensee

Respondent shall notify all present and prospective employers-licensee manager/managing licensee
of the decision in this case and the terms, conditions, and restrictions imposed on Respondent by the
decision in this case. Within thirty (30) days of the effective date of this decision and within fifteen (15)
days of Respondent undertaking new employment, Respondent shall cause his or her employer
licensee manager/managing licensee to report to the Board in writing, acknowledging the employer
has read the Accusation and decision in this case and understands Respondent’s terms and
conditions of probation. Relief veterinarians shall notify empleyerslicensee manager/managing
licensee- immediately.

9. Owners and Officers (Corporations or Partnerships): Knowledge of the Law

Respondent shall provide, within thirty (30) days after the effective date of the decision, signed and
dated statements from the owners, officers, or any owner or holder of ten percent (10%) or more of the
interest in Respondent or Respondent’s stock, stating said individuals have read and are familiar with
federal and state laws and regulations governing the practice of veterinary medicine.

Adopted Language

57. Notice to Employers

During the period of probation, Respondent shall notify all present and prospective employers of the
decision-n-this easeDecision and the terms, conditions, and restrictions imposed on Respondent by
the-decision-in-this ease--Decision, as follows:

Within thirty (30) days of the effective date of this deeisiorDecision and within fifteen (15) days of
Respondent undertaking any new employment, Respondent shall cause his or her
empleyersupervisor and/or managing licensee (licensing manager) to report to the Board in writing,
acknowledging that the empleyerlisted individuals, has/have read the-Accusation-and-decision-in-this
case-and-understands-Respondent's-Decision, including the terms-and, conditions ef-prebatien—and
restrictions imposed. It shall be Respondent’s responsibility to ensure that his or her supervisor
and/or managing licensee (licensing manager) submit timely acknowledgment(s) to the Board.

Relief veterinarians shall notify employers immediately.

Page 5




(E.) Tolling of Probation

July 2015 Meeting

8. Tolling of Probation

If Respondent resides out of state upon or after effective date of the decision, he or she must comply
with the following conditions only: quarterly reports and interviews, tolling of probation, continuing
education and cost recovery. If Respondent returns to California he or she must comply or be subject
to all probationary conditions for the period of probation.

Respondent, during probation, shall engage in the practice of veterinary medicine in California for a
minimum of 24 hours per week for six (6) consecutive months or as determined by the Board. Should
Respondent fail to engage in the practice of veterinary medicine in California as set forth above, the
time outside of the practice shall not apply to reduction of the probationary terms.

Adopted Language

8-9. | Tolling of Probation

H#-Respondent resides-out-of state-upenshall notify the Board or aftereffective-dateits designee in
writing within fifteen (15) calendar days of any periods of the-decisien-he-er-shenon-practice lasting
more than thirty (30) calendar days and shall notify the Board or its designee within fifteen (15)
calendar days of Respondent’s return to practice. Any period of non-practice will result in the
Respondent’s probation being tolled.

Non-practice is defined as any period of time exceeding thirty (30) calendar days in which Respondent
is not engaging in the practice of veterinary medicine in California. While tolled for residing/practicing
outside of California, Respondent must comply with the following terms and conditions enh:of
probation: obey all laws, quarterly reports-and-interviews, tolling of probation, centinuing

eelueanenmalntaln a valld Ilcense and cost recovery H—Respendem—pe&mqs—te—eal#eﬁua—he—er—she

mmmum—e%heups-peﬁﬁeek#eps*e@)-ee%eeu%menmsNon practlce is also deflned as anv

period that-eras-determined-by-the Board—-Should Respondent failfails to engage in the practice of

veterinary medicine in California for 24 hours per week for the duration of probation (except
reasonable time away from work for vacations, illnesses, etc.) or as determined by the Board. as-set

forth-abovethe-time-outside-of- the-practice-shall- While tolled for not meeting the hourly requirement,

the Respondent shall comply with all terms and conditions of the Decision.

Any period of tolling will not apply to the reduction of the probationary terms:term.
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Veterinary Medical Board
Disciplinary Guidelines
Introduction

The Veterinary Medical Board (Board) developed the Disciplinary Guidelines outlined in this manual for
its Executive Officer, staff, legal counsel, administrative law judges, and other persons involved in the
Board’s enforcement process to be used for the purpose of creating judgment orders in formal
disciplinary actions. These guidelines are published in regulations for the public and the profession so
that the processes used by the Board to impose discipline are readily available and transparent.

The Board recognizes that each case is unique and that mitigating or aggravating circumstances in a
particular case may necessitate variations. Therefore, the Board has developed minimum and
maximum penalties to assist in determining the appropriate penalty. If an aceusation—is—sustained
andadministrative law judge finds that a violation occurred but assesses less than the minimum penalty
is-assessedfor that violation, the Board reguires-informationfrommay ask the administrative law judge
oento_explain the eireumstances-thatresulted-inlessreasoning for applying a penalty lower than the
minimum-penalty-being-assessed. In addition, probationary conditions are divided into two categories,
1) standard terms and conditions that are used for all cases, and 2) optional terms and conditions that
are used for specific violations and circumstances unique to a specific case.

The Board grants licenses to veterinarians and registersgrants registrations to veterinary premises and
veterinary technicians-, and issues veterinary assistant controlled substances permits. If there is action
taken against both the individual licenselicensee and the premises permit, then the disciplinary order
should reflect actions against betheach. However, in some cases, minimum standard violations are so
severe that it is necessary to take immediate action and close a facility. In these instances, the
veterinary license and the premises permit may be disciplined separately, and the disciplinary order
should reflect the separate action.

Because of the severity of cases resulting in aetieractions taken by the Office of the Attorney General,
the Board has established that the minimum penalty shall always include revocation or suspension with
the revocation or suspension stayed and terms and conditions of probation imposed. The imminent
threat of the revocation or suspension being reinstated helps to insure compliance with the probationary
terms and conditions. tis-therecommendation-of-theThe Board thatrecommends in any-case-invelving
a—violation—relatedto-alcohol or drug abuse related violations—that, the minimum term of probation
should be five years—_and in addition, in—any—case-inveolving—a—violation—related-to-alcohol-or-drug
abuse-vielations-the mandatory terms and conditions listed specifically for this type of easescase shall
be imposed.




PENALTIES BY BUSINESS AND PROFESSIONS CODE SECTION NUMBER

Section 4883(a); 4837(h)

Violation Conviction of a crime substantially related to the qualifications, functions, or
duties of veterinary medicine, surgery, or dentistry, in which case the record of
the conviction shall be conclusive evidence.

Maximum Penalty | Revocation and a $5,000 fine

Minimum Penalty | Revocation and/or suspension stayed
(as appropriate) Two-year probation
$2,000 fine
Standard terms and conditions
Optional terms and conditions including but not limited to:
Suspension
Limitations on practice
Supervised practice
No ownership of a veterinary hospital or clinic
No management of a veterinary hospital/no supervision of interns or residents
Continuing education
Psychological evaluation and/or treatment
Medical evaluation and/or treatment
Rehabilitation program
Submit to drug testing
Abstain from controlled substances/alcohol
Community service
Restitution
Ethics training

Maximum penalties should be considered if the criminal act caused or threatened harm to an animal or
the public, if there have been limited or no efforts at rehabilitation, or if there were no mitigating
circumstance at the time of the commission of the offense(s).

Minimum penalties may be considered if there is evidence of an attempt(s) at self-initiated
rehabilitation. Evidence of self-initiated rehabilitation includes, but is not limited to, pro bono services
to nonprofit organizations or public agencies that improve the care and treatment of animals or
improve generally society's interactions with animals. Self-initiated rehabilitation measures also
include, but are not limited to, whenr-approepratespecific training in areas of weakness, full restitution
to persons harmed by the licensee or registrant, completionscompletion of treatment or other
conditions of probation ordered by the court, or fell-compliance with all laws since the date of the
occurrence of the eriminal-actcrime.

Section 4883(b); 4837(d)

Violation Having professional connection with, or lending the licensee’s or registrant’s
name to, any illegal practitioner of veterinary medicine and the various branches
thereof.

Maximum Penalty | Revocation and a $5,000 fine




Minimum Penalty

Revocation and/or suspension stayed
Two-year probation
Standard terms and conditions
$2,000 fine
Optional terms and conditions including but not limited to:
30-day suspension for each offense
No ownership, of a veterinary hospital or clinic
No management of a veterinary hospital/no supervision of interns or residents
Ethics training

Maximum penalties should be considered if the acts or omissions caused or threatened harm to an
animal or client or if there are prior violations of the same type of offense.

Minimum penalties may be considered if the acts or omissions did not cause or threaten harm to an
animal or cause detriment to a client.

Section

4883(c); 4837(e); 4839.5

Fitle-Violation

Violation or attempt to violate, directly or indirectly, any of the provisions of the
chapter

Maximum Penalty

Revocation and a $5,000 fine

Minimum Penalty

Revocation and/or suspension stayed

Two-year probation

Standard terms and conditions

$1,000 fine

Optional terms and conditions including but not limited to:
Restitution
Ethics training

Maximum penalties should be considered if the actions were intended to subvert investigations by the
Board or in any way hide or alter evidence that would or could be used in any criminal, civil, or

administrative actions.

Minimum penalties may be considered if the acts or omissions did not cause or threaten harm to an
animal or cause detriment to a client.

Section

4883(d)(e)

Violation

Fraud or dishonesty in applying, treating, or reporting on tuberculin or other
biological tests. Employment of anyone but a veterinarian licensed in the State
to demonstrate the use of biologics in the treatment of animals.

Maximum Penalty

Revocation or suspension and a $5,000 fine

Minimum Penalty

Revocation and/or suspension stayed

Two-year probation

Standard terms and conditions

$5,000 fine

Optional terms and conditions including but not limited to:
30-day suspension of license and/or premises permit
Continuing education
Community service




Maximum penalties should be considered if the acts or omissions caused public exposure of
reportable diseases (rabies, brucellosis or tuberculosis) or other hazardous diseases of zoonotic
potential

Minimum penalties may be considered if the acts or omissions did not cause or threaten harm to an
animal or cause detriment to a client.

Violation False or misleading advertising

Maximum Penalty | Revocation and/or suspension and a $5,000 fine

Minimum Penalty | Reyocation and/or suspension stayed

Two-year probation

6030 day suspension

Standard terms and conditions

$2,000 fine

Optional terms and conditions including but not limited to:
Restitution
Ethics training

Maximum penalties should be considered if the advertising was deceptive, caused or threatened harm
to an animal, or caused a client to be misled and suffer monetary damages. ©neln that case, one of
the probationary terms-in-that-case should be restitution to any client damaged as a result of the
violation. The more severe penalty should be considered when there are prior violations of the same
type of offense.

Minimum penalties may be considered if the acts or omissions did not cause or threaten harm to an
animal or cause detriment to a client.

Violation Unprofessional conduct, that includes, but is not limited to the following:

(1) Conviction of a charge of violating any federal statutes or rules or any

statute or rule of this state regulating dangerous drugs or controlled

substances.

(2)(A) The use of, or prescribing for, or administering to himself or herself,

any controlled substance.
(B)The use of any of the dangerous drugs specified in Section 4022, or of
alcoholic beverages to the extent, or in any manner as to be dangerous or
injurious to a person licensed or registered under this chapter, or to any
other person or to the public, or to the extent that the use impairs the
ability of the person so licensed or registered to conduct with safety the
practice authorized by the license or registration.
(C)The conviction of more than one misdemeanor or any felony involving
the use, consumption, or self-administration of any of the substances
referred to in this section. A plea or verdict of guilty or a conviction
following a plea of nolo contendere is deemed to be a conviction within
the meaning of this section.

(3) A violation of any federal statute, rule, or regulation or any of the statutes,

rules, or regulations of this state regulating dangerous drugs or controlled

substances.

Maximum Penalty | Reyocation and a $5,000 fine




Minimum Penalty ) )
Revocation and/or suspension stayed

Two-year probation
Standard terms and conditions
$5,000 fine
Optional terms and conditions including but not limited to:
30-day suspension
Supervised practice
Psychological evaluation and/or treatment
Medical evaluation and/or treatment
Surrender DEA license/send proof of surrender to Board within 10 days of
the effective date of the decision.
No ownership, of a veterinary hospital or clinic
No management of a veterinary hospital/no supervision of interns or
residents
Rehabilitation program
Submit to drug testing
Abstain from use of alcohol and drugs

Maximum penalties should be considered if acts or omissions caused or threatened harm to an animal
or a client-_or if there are prior violations of the same type of offense.

Minimum penalties may be considered if acts or omissions did not cause harm to an animal, there are
no prior violations of the same type of offense, and there is evidence of self-initiated rehabilitation.

When considering minimum penalties, the terms of probation should include a requirement that the
licensee submit the appropriate medical reports (including psychological treatment and therapy),
submit to random drug testing, submit to a limitation of practice, or practice under the supervision of a
California licensed veterinarian as applicable on the facts of the case, and submit quarterly reports to

the Board (in writing or in person as the Board directs). Nete:-in-any-viclationrelated-to-alecholordrug

violations-theThe Board requires a minimum of five years probation for any violation related to alcohol
or drug abuse.

Section 4883(q)

Violation General unprofessional conduct

Maximum Penalty | Revocation and a $5,000 fine




Minimum Penalty | \written Public Reproval
(as appropriate) Revocation and/or suspension stayed
Two-year probation
Standard terms and conditions
Optional terms and conditions including but not limited to:
30-day Suspension
Limitations on practice
Supervised practice
No ownership of a veterinary hospital or clinic
No management of a veterinary hospital/no supervision of interns or residents
Continuing education
Psychological evaluation and/or treatment
Medical evaluation and/or treatment
Rehabilitation program
Submit to drug testing
Abstain from controlled substances/alcohol
Community service/
Restitution
Ethics training

Maximum penalties should be considered if the acts or omissions caused substantial harm to an

animal or a client, or if there are prior actiehs-againstviolations of the licensee-orregistrantsame type
of offense.

Minimum penalties may be considered if there are no prior actiensviolations, if there are mitigating
circumstances such as the length of time since the offense(s) occurred, if the acts or omissions did not
cause substantial harm to an animal or a client, andor if there is evidence of a self-initiated
rehabilitation.

Section 4883(h)

Violation Failure to keep the licensee’s or registrant’s premises and all equipment therein

in clean and sanitary condition. (Requirements for sanitary conditions are also
outlined in Sections 4853.5 and 4854 (practice sanitation standards).

Maximum Penalty | Reyocation or suspension of premises permit and a $5,000 fine.

Minimum Penalty | peyocation and/or suspension stayed

Two-year probation

Standard terms and conditions

Fine - not less than $50 nor more than $500 per day, not to exceed $5,000

Optional terms and conditions including but not limited to:
A—ten—to—thirty30-day suspension or suspension until compliance with
minimum standards of practice is achieved.
Random hospital inspections

Maximum penalties should be considered if the acts or omissions caused or threatened harm to
animals or the public, if there are prior actions and/or no attempt to remedy the violations, for example,
unsanitary or hazardous workplace, improper sterilization of instruments, or improper husbandry
practices_or if there are prior violations of the same type of offense.

Minimum penalties may be considered-peeple if the acts or omissions did not cause or threaten harm
to animals or people, remedial action has been taken to correct the deficienciesand-there-isremeorse

ferthe-oxstingHpsaniiaprconditiens,

Note - A veterinary license and a premises permit can be disciplined separately.
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Violation

Negligence in the practice of veterinary medicine

Maximum Penalty

Revocation and a $5,000 fine

Minimum Penalty

Revocation and/or suspension stayed

Three-year probation

Standard terms and conditions

Fine - not less than $50 nor more than $500 per day, not to exceed $5,000

Optional terms and conditions including but not limited to:
A—ten—to—thirty30-day suspension or suspension until #—compliance with
minimum standards of practice is achieved.
Random hospital inspections

Maximum penalties should be considered if the acts or omissions caused or threatened harm to

animals or the public,

if there are prior actions and/or no attempt to remedy the violations.

Minimum penalties may be considered peeple-if the acts or omissions did not cause or threaten harm

to animals or people,
for the negligent acts.

remedial action has been taken to correct the deficiencies and there is remorse

Violation

Incompetence in the practice of veterinary medicine

Maximum Penalty

Revocation and a $5,000 fine

Minimum Penalty

Revocation and/ or suspension stayed
Three-year probation
Standard terms and conditions
$2,000 fine
Optional terms and conditions including but not limited to:
9030-day suspension
Supervised practicef
Hospital inspections
Continuing education
Clinical written examination
Community service
Restitution
Ethics training

Maximum penalties should be considered based on the following factors: if the acts or omissions
caused harm to an animal or an animal has died, there are limited or no efforts at rehabilitation, or
there are no mitigating circumstances at the time of the commission of the offense(s).

Minimum penalties may be considered if the acts or omissions did not cause substantial harm to an
animal, there is evidence of rehabilitation, and there are mitigating circumstances such as no prior
discipline, remorse for the harm that occurred, cooperation with the Board’s investigation, etc.

Violation

Fraud and/or Deception in the practice of veterinary medicine

Maximum Penalty

Revocation and a $5,000 fine




Minimum Penalty | Revocation and/or suspension stayed
Three-year probation
Standard terms and conditions
$2,000 fine
Optional terms and conditions including but not limited to:
9030-day suspension
Hospital inspections
Supervised practice
Clinical written examination
Community service
Restitution
Ethics training

Maximum penalties should be considered based on the following factors: if the acts or omissions
caused harm to an animal or an animal has died, there is limited or no evidence of rehabilitation or no
mitigating circumstances at the time of the commission of the offense(s).

Minimum penalties may be considered if the acts or omissions did not cause substantial harm to an
animal, there is evidence of rehabilitation and there are mitigation circumstances such as no prior
discipline, remorse for the harm that occurred, cooperation with the Board’s investigation, etc.

Section 4883(j); 4839.5
Violation Aiding or abetting in acts which are in violation of any of the provisions of this
chapter

Maximum Penalty | Revocation and a $5,000 fine

Minimum Penal i i
Inimum Penalty | o tion and/or suspension stayed

Two-year probation

Standard terms and conditions

$1,000 fine

Optional terms and conditions including but not limited to:
30-day suspension
Ethics training

Maximum penalties should be considered if the acts or omissions caused or threatened harm to an
animal or client and the acts were repeated after a prior violation of the same type of offense.

Minimum penalties may be considered if the acts or omissions did not cause or threaten harm to an
animal or cause detriment to a client, there were no prior actions, and there is evidence of remorse
and an acknowledgement of the violation.

Section 4883(k); 4837(a)
Violation Fraud, misrepresentation, or deception in obtaining a license-e+, registration, or
permit.

Maximum and ) )
Minimum Penalty | Revocation and a $5,000 fine

Note - In this instance, the gravity of the offense warrants revocation in all cases since there was no
legal basis for licensure in the first place.

Section 4883(1)




Violation The revocation, suspension, or other discipline by another state or territory of a
license, certificate, or registration to practice veterinary medicine or as a
veterinary technician in that state or territory

Maximum Penalty Revocation

Minimum Penalty | The penalty that would have been applicable to the violation if it had occurred in
the State of California

Section 4883(m)

Violation Cruelty to animals or conviction on a charge of cruelty to animals, or both

Maximum Penalty _ _
Revocation and a $5,000 fine.

Minimum Penalty | Revocation and/or suspension stayed
Two-year probation
Standard terms and conditions
$5,000 fine
Optional terms and conditions including but not limited to:
3060-day suspension
Psychological evaluation and/or treatment
Medical evaluation and/or treatment
Continuing education
Ethics training

Note - While the Board believes this violation is so severe that revocation is the only appropriate
penalty, it recognizes that a lesser penalty may be appropriate where there are mitigating
circumstances.

Section 4883(n)

Violation Disciplinary actions taken by any public agency in any state or territory of any

act substantially related to the practice of veterinary medicine or the practice of a
veterinary technician.

Maximum Penalty | Reyocation and a $5,000 fine

Minimum Penalty | Revocation and/or suspension stayed

Two-year probation

Standard terms and conditions

$2,000 fine

Optional terms and conditions including but not limited to:
30-day suspension
Continuing education

Maximum penalties should be considered if the acts or omissions caused or threatened harm to an
animal or the public, there is limited or no evidence of rehabilitation, and there were no mitigating
circumstances at the time of the commission of the offense(s).

Minimum penalties may be considered if there is evidence of attempts at self-initiated rehabilitation
taken prior to the filing of the accusation. Self-initiated rehabilitation measures include pro bono
services to nonprofit organizations or public agencies that improve the care and treatment of animals
or improve generally society's interactions with animals. Self-initiated rehabilitation measures also
include-when-appropriate, specific training in areas of weakness, full restitution to persons harmed by
the licensee or registrant, eempletionscompletion of treatment or other conditions of probation ordered
by the court, and ful-compliance with all laws since the date of the occurrence of the violation.




Section 4883(0)

Violation Violation, or the assisting or abetting violation of any regulations adopted by the
Board pursuant to this chapter

Maximum Penalty | peyocation and a $5,000 fine

Minimum Penalty Revocation and/ or suspension stayed

Two-year probation

Standard terms and conditions

30-day suspension

$1,000 fine

Optional terms and conditions including but not limited to:
Continuing education
Restitution
Ethics training

Maximum penalties should be considered if the acts or omissions caused or threatened harm to the
animal or the public, there was more than one offense, there is limited or no evidence of rehabilitation,
and there were no mitigating circumstances at the time of the offense(s).

Minimum penalties may be considered if there is evidence of attempts at self-initiated rehabilitation.
Self-initiated rehabilitation measures include pro bono services to nonprofit organizations or public
agencies that improve the care and treatment of animals or improve generally society's interactions
with animals. Self-initiated rehabilitation measures also include—when-appropriate, specific training in
areas of weakness, full restitution to persons harmed by the licensee or registrant, completion of
treatment or other eenditionscondition of probation ordered by the court, and ful-compliance with all
laws since the date of the occurrence of the violation.

Section 4855

Fitle-Violation Written Records

Maximum Penalty | Revocation and a $5,000-00 fine

Revocation and/ or suspension stayed

Two-year probation

Standard terms and conditions

30-day suspension

$1,000 fine

Optional terms and conditions including but not limited to:
Supervised practice
Continuing education

Minimum Penalty

Maximum penalties should be considered when there areis a lack of records or omissions and/or
alterations that constitute negligence.

Minimum penalties may be considered when there is evidence of carelessness and corrective
measures have been implemented to correct the process whereby the records were created.
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Violation _ : : . ,
Failure to permit the inspection of Records or Premises by the Board

Maximum Penalty | Revocation and a $5,000 fine

Minimum Penalt . .
u enatty Revocation and/or suspension stayed

Two-year probation

Standard terms and conditions

$1,000 fine

Optional terms and conditions including but not limited to:
30-day suspension
Ethics training

Maximum penalties should be considered if there is a deliberate attempt to prevent access to the
Board, prior discipline of the managing licensee or the premises, or no mitigating circumstances at the
time of the refusal.

Minimum penalties may be considered when there are mitigating circumstances at the time of the
request for records, where there is no deliberate attempt to prevent the Board from having access to
the records or when there are no prior actions.

Section 4857

Violation
Impermissible disclosure of information about animals and/or about clients

Maximum Penalty | Revocation and a $5,000 fine

Minimum Penalty Revocation and/or suspension stayed

Two-year probation

Standard terms and conditions

$1,000 fine

Optional terms and conditions including but not limited to:
30-day suspension

Maximum penalties should be considered when breaching confidentiality puts-the-animals-orclientsin
jeepardy-places a client at risk of some form of retaliation.

Minimum penalties may be considered when the breach is inadvertent or when there is no prior action
against the licensee.

Note - The severity of violations may determine whether action taken is citation and fine or formal
discipline.

Section 4830.5

Violation Duty to report staged animal fighting

Maximum Penalty | Revocation and a $5,000 fine
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Minimum Penalty | peyocation and/or suspension stayed

Two-year probation
Standard terms and conditions
$1,000 fine

30-day suspension
Continuing Eedueationeducation
Ethics training

Optional terms and conditions including but not limited to:

Maximum penalties should be considered when an animal or animals have been killed or severely

harmed.

Minimum penalties may be considered on a case-by-case basis.

Section 4830.7

Violation Duty to report animal abuse or cruelty

Maximum Penalty | Revocation and a $5,000 fine

Minimum Penalty | Considered on a case-by-case basis

Section 4836.5; 4837

Disciplinary proceedings against veterinarians and

Violation L
technicians

registered veterinary

Maximum Penalty | Revocation and a $5,000 fine

Revocation and/or suspension stayed
Two-year probation

Standard terms and conditions
Minimum Penalty $1,000 fine
30-day suspension

Continuing Edueationeducation
Ethics training

Optional terms and conditions including but not limited to:

Maximum penalties should be considered if the acts or omissions caused or threatened harm to an
animal or client, or the acts were repeated after a prior violation of the same type of offense.

Minimum penalties may be considered if the acts or omissions did not cause or threaten harm to an

animal or client, or if there are no prior violations.

Note - The Practice Act is very specific on the authorized duties for RVTs that cannot be performed by
unregistered-assistantsveterinary controlled substance permit holder; therefore, these violations are

more serious due to their blatant nature.
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STANDARD TERMS AND CONDITIONS OF PROBATION (1-3%15)

The Board recommends one- to five-year probation, as appropriate, in cases where probation is part of a
disciplinary order.

All standard terms and conditions are included in every order of probation applied to the licensee or registrant
subject to discipline (Respondent).

1. Obey all Laws

Respondent shall obey all federal and state laws and regulations substantially related to the practice of
veterinary medicine. Further—withinWithin thirty (30) days of any arrest-er, respondent shall notify the Board.
Within_thirty (30) days of any conviction-, Respondent shall report to the Board and provide proof of
compliance with the terms and conditions of the court order including, but not limited to, probation and
restitution requirements._Respondent shall notify the Board of any change of name or address within 30 days

of the change.

2. Quarterly Reports and-lnterviews

Respondent shall report quarterly to the Board or its designee, under penalty of perjury, on forms provided by
the Board, statlng whether there has been compllance with all terms and condltlons of probation. maddm

If the flnal wrltten quarterly report is not made as dlrected the perlod of probatlon shall be extended until sueh

time-as-the final report is received by the Board. Respondentshallmake-available-all-patientrecords;-hospital
records,bookslogs—and-ether-doecuments_Any period(s) of delinquency in submission of reports as directed

may be added to the Board—uponregquesttotal period of probation.

3. Cooperation-with-Probation-Surveillance—Interview with the Board

Within 30 days of the effective date of the decision, Respondent shall appear in person for an interview with
the Board or its designee to review the terms and conditions of probation.

. . —addition, if Respondent
fails to malntaln compliance with terms and condltlons of probation in any respect, subsequent in-person
interviews may be required.

Failure to appear for any scheduled interview without prior notification to Board staff shall be considered a
violation of probation.

4, Cooperation with Board Staff

Respondent shall cooperate with the Board’s inspection program and with the Board’s monitoring and
investigation of respondent’s compliance with the terms and conditions of his or her probation. Respondent
shall make available all patient records, hospital records, books, logs, and other documents to the Board,

upon request.

5. Probation Monitoring Costs

Probation monitoring costs are set at a rate of $100 per month for the duration of the probation. These costs
shall be payable to the Board on a schedule as directed by the Board or its designee.
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46. No Preceptorships-oer-Supervision of Students, Interns, or Residents

Respondent shall not supervise a—registered—intern—and—shall—net—perform—any—oftheduties—of—a
preceptorstudents, interns, or residents.

57. Notice to Employers

During the period of probation, Respondent shall notify all present and prospective employers of the-decision
in-this easeDecision and the terms, conditions, and restrictions imposed on Respondent by the-decision-in-this
e€ase--Decision, as follows:

Within thirty (30) days of the effective date of this decisionDecision and within fifteen (15) days of Respondent
undertaking any new employment, Respondent shall cause his or her empleyersupervisor and/or managing
licensee (licensing manager) to report to the Board in writing, acknowledging that the employerlisted
individuals, has/have read the-Aceusation-and-decisionh-this ease-and-understands-Respondent's-Decision,
including the terms-and, conditions ef-prebatien—and restrictions imposed. It shall be Respondent’s
responsibility to ensure that his or her supervisor and/or managing licensee (licensing manager) submit timely
acknowledgment(s) to the Board.

Relief veterinarians shall notify employers immediately.

68. Notice to Employees

Respendent-shall-upenUpon or before the effective date of this decision, Respondent shall post or circulate a
notice which actually recites the effensesviolations for which Respondent has been disciplined and the terms
and conditions of probation, to all registered veterinary employees, and to any preceptorstudents, residents,
and interns er-extern-involved in his or her veterinary practice. Within fifteen (15) days of the effective date of
this decision, Respondent shall cause his/her employees to report to the Board in writing, acknowledging the
employees have read the Accusation and decision in the case and understand Respondent's terms and

conditions of probation.

8. 9. | Tolling of Probation

H#-Respondent resides-out-of state-upoenshall notify the Board or aftereffective-dateits designee in writing
within fifteen (15) calendar days of any periods of the-decision-he-orshenon-practice lasting more than thirty
(30) calendar days and shall notify the Board or its designee within fifteen (15) calendar days of Respondent’s
return to practice. Any period of non-practice will result in the Respondent’s probation being tolled.

Non-practice is defined as any period of time exceeding thirty (30) calendar days in which Respondent is not
engaging in the practice of veterinary medicine in California. While tolled for residing/practicing outside of
California, Respondent must comply with the following terms and conditions enby:of probation: obey all laws,
quarterly reports—and—mfeemews tolllng of probatlon eenﬂnamg—edueaﬂenmamtam a valld Ilcense and cost

Mhea%s—peHNeeﬁe%é)—eenseem;&memhsNon practlce is also deflned as any perlod that@*—as

Respondent failfails to engage in the practice of veterinary medicine in
California for 24 hours per week for the duration of probation (except reasonable time away from work for
vacations, illnesses, etc.) or as determined by the Board. as-setforth-abovethe time-outside-of- thepractice
shall- While tolled for not meeting the hourly requirement, the Respondent shall comply with all terms and
conditions of the Decision.

Any period of tolling will not apply to the reduction of the probationary terms-term.
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10. Maintain a Valid License

At all times while on probation, Respondent shall maintain a current and active license with the Board,
including any period during which suspension or probation is tolled. If Respondent’s license, by operation of
law, or otherwise expires, upon renewal Respondent’s license shall be subject to any and all terms of this
probation not previously satisfied.

9 11. | Violation of Probation

If Respondent violates probation in any respect, the Board, after giving Respondent notice and the opportunity
to be heard, may revoke probation and carry out the disciplinary order that was stayed. If an accusation or
petition to revoke probation is filed against Respondent during probation, or if the Attorney General's office
has been requested to prepare any disciplinary action against Respondent's license, the Board shall have
continuing jurisdiction until the matter is final, and the period of probation shall be extended until the matter is
final._No petition for modification or termination of probation shall be considered while there is an accusation
or petition to revoke probation pending against Respondent.

12. License Surrender While on Probation/Suspension

Following the effective date of this Decision, should Respondent cease to practice veterinary medicine due to
retirement _or health issues, or be otherwise unable to satisfy the terms and conditions of probation,
Respondent may tender his or her license to practice veterinary medicine to the Board for surrender. The
Board or its designee has the discretion to grant the request for surrender or to take any other action it deems
appropriate and reasonable. Upon formal acceptance of the license surrender, Respondent will no longer be
subject to the terms and conditions of probation. The surrender constitutes a record of discipline and shall
become a part of the Respondent’s license history with the Board.

Respondent must relinquish his or her license to the Board within ten (10) days of receiving notification from
the Board that the surrender has been accepted.

13. Completion of Probation

All costs for probation monitoring and/or mandatory premise inspections shall be borne by Respondent.
Failure to pay all costs due shall result in an extension of probation until the matter is resolved and costs paid
or a petition to revoke probation is filed. Upon written notice by the board or its designee indicating successful
completion of probation, Respondent's license will be fully restored.

14. Cost Recovery and Payment of Fines

Pursuant to Section 125.3 of the California Business and Professions Code, within thirty (30) days of the
effective date of this decision, Respondent shall pay to the Board its enforcement costs including

investigation,—hearing; and probationary—meniteringprosecution, in the amount of or the
Respondent shall make these payments as follows: —FALLURE TO-PAY-THIS AMOUNT-TO
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OPTIONAL TERMS AND CONDITIONS OF PROBATION (1-2123)

Note - In addition to the standard terms and conditions of probation, optional terms and conditions of
probation are assigned based on violations and fact patterns specific to individual cases.

1. Suspension — Individual License

As part of probation, Respondent is suspended from the practice of veterinary medicine for
, beginning the effective date of this decision. During saidthe
suspension, Respondent shall not enter any veterinary hospital which is registered by the Board
unless seeking treatment for one’s own animal. Additionally, Respondent shall not manage,
administer, or be a consultant to any veterinary hospital or veterinarian during the period of actual
suspension and shall not engage in any veterinary-related service or activity.

2. Suspension — PremisesPremise
As part of probation, PremisesPremise License Number , issued to Respondent
, IS suspended for , beginning the effective date

of this decision. During saidthe period of suspension, said premises may not be used by any party for
any act constituting the practice of veterinary medicine, surgery, dentistry, and/or the various branches
thereof.

3. Posted Notice of Suspension

If suspension is ordered, Respondent shall post a notice of the Board's Order of Suspension, in a
place clearly visible to the public. The notice, provided by the Board, shall remain posted during the
entire period of actual suspension.

4. Limitation on Practicellnspections

(A) During probation, Respondent is prohibited from Ppracticirgpracticing (Type of
practice)
(B) During probation, Respondent is prohibited from the-fellowing:
1-Practicingpracticing veterinary medicine from a location or mobile veterinary practice which does
not have a current premisespremise permit issued by the Board; are

58 Inspections

If Respondent is the owner or managing licensee of a veterinary practice, the following probationary
conditions apply:

The location or mobile veterinary practice must not only have a current premises permit issued by the
Board, but must also be subject to inspections by a Board representative to determine whether the
location or veterinary practice meets minimum standards for a veterinary practice. The inspections will
be conducted on an announced or unannounced basis and shall be held during normal business
hours. The Board reserves the right to conduct these inspections on at least a quarterly basis during
probation. Respondent shall pay the Board for the cost of each inspection, which is $500. If the
veterinary practice has two consecutive_non-compliant inspections, Respondent shall surrender the
Premises Permit within ninety (90) days from the date of the second consecutive non-compliant

inspection.

As a condition precedent to any Premises Permit issued to Respondent as Owner or managing
licensee, the location or mobile veterinary practice for which application is made shall be inspected by
a Board representative to determine whether the location or mobile veterinary practice meets
minimum standards for a veterinary practice. Respondent shall submit to the Board, along with any
premises permit application, a $500 inspection fee.
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56. Supervised Practice — Direct or Indirect

Respondent shall not practice enbly—under—the—supervision—of—veterinary medicine _until _a
veterinariansupervisor _is approved by the Board—The—supervision—directed—may—be—continbous
supervision—substantial-supervision—partial-supervision; or supervisionby-dallyreview—as—deemed
necessary-byits designee.

Respondent shall submit to the Board—AHl-cests-nvelved-with-practice-supervision-shall-be-borne-by

Respondent;, for its prior approval, the name and qualifications of one or more veterinarians of
Respondent's choice. Each supervisor shall have been licensed in California for at leaseleast five (5)
years and not have ever been subject to any disciplinary action by the Board. The supervisor shall be
independent, with no prior business or personal relationship with Respondent and the supervisor shall
not be in a familial relationship with or be an employee, partner, or associate of Respondent.

Within__Upon approval by the Board and within thirty (30) days of the effective date of the decision,
Respondent shall have his or her supervisor submit a report to the Board in writing stating the
supervisor has read the decision in case number . Should Respondent change
employment, Respondent shall have his/her new supervisor, within fifteen (15) days after employment
commences, submit a report to the Board in writing stating the supervisor has read the decision in
case number

The supervision shall be, as required by the board or its designee, either direct or indirect.

Direct supervision is defined as the physical presence of the supervisor 100% of the time Respondent
provides treatment or consultation to the animal patient.

Indirect supervision is defined as review and evaluation of patient records of those patients for whom
Respondent provides treatment or consultation during the period of supervised practice. Levels of
indirect supervision shall be established as follows:

Substantial — 75%
Moderate - 50%
Partial - 25%

The level of supervised practice may be modified as determined necessary by the Board or its
designee. Respondent will not be eligible for a decrease in supervised practice until such time as; 1)
Respondent has successfully completed at least 25% of the probationary term; 2) Respondent is
deemed to be in full compliance with all terms and conditions of the probationary order; and 3)
Respondent has consistently received favorable monthly supervised practice reports and 4) the Board
has received a written recommendation by the supervisor.

Respondent's supervisor shall, on a basisfrequency to be determined by the Board, review and
evaluate all or a designated portion of patient records of those patients for whom Respondent provides
treatment or consultation during the period of supervised practice. The supervisor shall review these
records to assess 1) the medical necessity and appropriateness of Respondent's treatment; 2)
Respondent's compliance with ecemmunityminimum standards of practice in the diagnosis and
treatment of animal patients; 3) Respondent's maintenance of necessary and appropriate treatment;
4) Respondent's maintenance of necessary and appropriate records and chart entries; and
5) Respondent's compliance with existing statutes and regulations governing the practice of veterinary
medicine.

Respondent's supervisor shall file monthly reports with the Board. These reports shall be in a form
designated by the Board and shall include a narrative section where the supervisor provides his or her
conclusions and opinions concerning the issues described above and the basis for his or her
conclusions and opinions. Additionally, the supervisor shall maintain and submit with his or her
monthly reports a log designating the patient charts reviewed, the date(s) of service reviewed, and the

17




date upon which the review occurred. If the supervisor terminates or is otherwise no longer available,
Respondent shall not practice until a new supervisor has been approved by the Board.

If respondent is an employee rather a veterinary hospital owner, the supervisor shall additionally notify
the Board of the dates and locations of all employment of respondent, during each month covered by
his/her report.

67. No New Ownership

Respondent shall not have any new legal or beneficial interest in any business, firm, partnership, or

corporation eurrenth-or-hereirafterlicensed-arregistered-byduring the Beard-and-shallrnetown-any
veterinany-hoespitakduration of his or her probation.

#8. No Management er-Administration

Respondent shall not manage erbe-the-administrateroef-any veterinary hospital- during the duration of
his or her probation.

89. Continuing Education

Within sixty (60) days of the effective date of this decision, and on an annual basis thereafter,
Respondent shall submit to the Board for its prior approval, an educational program or course related
to Respondent's specific area(s) of weakness which shall not be less than hours per
year, for each year of probation. Upon successful completion of the course, Respondent shall provide
proof to the Board. This program shall be in addition to the Continuing Education required of all
licensees- for licensure renewal. All costs shall be borne by Respondent.

910. Clinical Training

Within sixty (60) days of the effective date of this decision, Respondent shall submit an outline of an
intensive clinical training program to the Board for its prior approval. The exact number of hours and
the specific content of the program shall be determined by the Board or its designee. Respondent
shall successfully complete the training program and may be required to pass an examination related
to the program's contents administered by the Board or its designee. All costs shall be borne by
Respondent.

4011. | Clinical or Written Examination

Within sixty (60) days of the effective date of this decision, or upon completion of the education course
required above, or upon completion of the clinical training programs, Respondent shall take and pass
species specific practice (clinical/written) examination to be administered by the Board or its designee.
If Respondent fails this examination, Respondent must wait three (3) months between reexaminations,
except that after three (3) failures, Respondent must wait one (1) year to take each necessary
reexamination thereafter. All costs shall be borne by Respondent. If Respondent fails to take and pass
this examination by the end of the first year of probation, Respondent shall cease the practice of
veterinary medicine until this examination has been successfully passed and Respondent has been so
notified by the Board in writing.

4112. | Psychological Evaluation

Within-thirty-(30Within thirty (30) days of the effective date of this decision, Respondent shall submit to
the Board, for its prior approval, the name and qualifications of one or more psychotherapists of
Respondent's choice. Upon approval, and within sixty (60) days of the effective date of this decision,
and on a periodic basis as may be required by the Board or its designee, Respondent shall undergo a
psychiatric evaluation by a Board-appeintedapproved psychotherapist (psychiatrist or psychologist), to
determine Respondent’s ability to practice veterinary medicine safely, who shall furnish a
psychological report to the Board or its designee. All costs shall be borne by Respondent.

If the psychotherapist (psychiatrist or psychologist) recommends and the Board or its designee directs
psychotherapeutic treatment, Respondent shall, within thirty (30) days of written notice of the need for
psychotherapy, submit the name and qualification of one of more psychotherapists of Respondent's
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choice to the Board for its prior approval. Upon approval of the treating psychotherapist by the Board,
Respondent shall undergo and continue psychotherapy until further notice from the Board.
Respondent shall have the treating psychotherapist submit quarterly written reports to the Board. All
costs shall be borne by Respondent.

ALTERNATIVE: PSYCHIATRIC EVALUATION AS A CONDITION PRECEDENT TO PRACTICE.

As of the effective date of the decision, Respondent shall not engage in the practice of veterinary
medicine until notified in writing by the Board of this determination that Respondent is mentally fit to
practice safely. If recommended by the psychotherapist (psychiatrist or psychologist) and approved by
the Board or its designee, Respondent shall be barred from practicing veterinary medicine until the
treating psychotherapist recommends; in writing, and stating the basis therefore, that Respondent can
safely practice veterinary medicine, and the Board approves saidthe recommendation. All costs shall
be borne by Respondent.

1213. | Psychotherapy

Within thirty (30) days of the effective date of this decision, Respondent shall submit to the Board, for
its prior approval, the name and qualifications of one or more psychotherapists of Respondent's
choice. Upon approval, Respondent shall undergo and continue treatment until the Board deems that
no further psychotherapy is necessary. Respondent shall have the treating psychotherapist submit
guarterly status reports to the Board. The Board may require Respondent to undergo psychiatric
evaluations by a Board-appointed psychiatrist. All costs shall be borne by Respondent.

If the treating psychotherapist finds that Respondent cannot practice safely or independently, the
psychotherapist shall notify the Board within three (3) working days. Upon notification by the Board,
respondent shall immediately cease practice and shall not resume practice until notified by the Board
or its designee that respondent may do so. Respondent shall not thereafter engage in any practice for
which a license issued by the Board is required until the Board or its designee has notified respondent
that he/she may resume practice. Respondent shall document compliance with this condition in the
manner required by the Board.

4314. | Medical Evaluation
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Within thirty (30) days of the effective date of this decision, Respondent shall submit to the Board, for
its_prior approval, the name and qualifications of one or more physicians of Respondent's choice.
Upon approval and on a periodic basis thereafter as may be required by the Board or its designee,
Respondent shall undergo a medical evaluation by a Board—appeinted-approved physician, to
determine Respondent’s ability to practice veterinary medicine safely, who shall furnish a medical
report to the Board or its designee. If Respondent is required by the Board or its designee to undergo
medical treatment, Respondent shall, within thirty (30) days of written notice from the Board, submit
the name and qualifications of a physician of Respondent’s choice to the Board for its prior approval.
Upon approval of the treating physician by the Board, Respondent shall undergo and continue medical
treatment until further notice from the Board. Respondent shall have the treating physician submit
guarterly written reports to the Board. All costs shall be borne by Respondent.

If at any time an approved evaluating physician or respondent’s approved treating physician
determines_that respondent is unable to practice safely or independently as a veterinarian, the
evaluating or treating physician shall notify the board immediately by telephone and follow up by
written letter within three (3) working days. Upon notification from the board or its designee of this
determination, respondent shall be automatically suspended and shall not resume practice until
notified by the board that practice may be resumed.

ALTERNATIVE: MEDICAL EVALUATION AS A CONDITION PRECEDENT TO PRACTICE.

As of the effective date of this decision, Respondent shall not engage in the practice of veterinary
medicine until notified in writing by the Board of its determination that Respondent is medically fit to
practice safely. If recommended by the physician and approved by the Board or its designee,
Respondent shall be barred from practicing veterinary medicine until the treating physician
recommends, in writing and stating the basis therefore, that Respondent can safely practice veterinary
medicine, and the Board approves said recommendation.

1415. | Rehabilitation Program — Alcohol or Drug

Within thirty (30) days of the effective date of this decision, Respondent shall submit in writing a(n)
alcohol/drug rehabilitation program in which Respondent shall participate (for the duration of
probation/for one/for two years) to the Board for its prior approval. ia-the-guartery—writtenreperis—to
the-Beoard—Respondent shall provide documentary evidence in_the quarterly written reports to the
Board of continuing satisfactory participation in this program. All costs shall be borne by Respondent.

Components of the treatment contract shall be relevant to the violation and to the Respondent’'s
current status in recovery or rehabilitation. The components may include, but are not limited to:
restrictions on practice and work setting, random biological fluid testing, abstention from drugs and
alcohol, use of worksite monitors, participation in chemical dependency rehabilitation programs or
groups, psychotherapy, counseling, psychiatric evaluation, and other appropriate rehabilitation or
monitoring programs. All costs of participating in the program(s) shall be borne by the Respondent.

16. Continuing Prevention and Support Groups

Within thirty (30) days of the effective date of this decision, Respondent shall begin reqular attendance
at a recognized and established substance abuse recovery support group in California, (e.d.,
Alcoholics Anonymous, Narcotics Anonymous, etc.) which has been approved by the Board or its
designee. Respondent must attend at least one group meeting per week unless otherwise directed by
the board or its designee. Respondent shall continue reqular attendance and submit signed and dates
documentation confirming attendance with each quarterly report for the duration of probation. Failure
to attend or submit documentation thereof shall be considered a violation of probation.

4517. | Submit to Drug Testing
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Respondent shall immediately submit to drug testing, at Respondent's cost, upon request by the
Board or its designee. There will be no confidentiality in test results; positive test results will be
immediately reported to the Board and to Respondent's current employer.

Respondent shall make daily contact as directed by the [Board or its designee] to determine if he or
she must submit to drug testing. Respondent shall submit his or her drug test on the same day that he
or she is notified that a test is required.

Any confirmed positive test for alcohol or any drug not lawfully prescribed by a licensed practitioner as
part of a documented medical treatment shall be considered a violation of probation and shall result in
the automatic suspension from work by Respondent and may be a cause for revocation of probation.
Respondent may not resume the practice of veterinary medicine in any form until notified by the Board

in writing.

1618. | Abstain from Controlled Substances

Respondent shall completely abstain from the personal use or possession of controlled substances,
as deflned in the California Unlform Controlled Substances Act, and the abuse of dangerous drugs as

A wfullynot prescribed by
arheensed—praetmgner—for a bona fide |IIness Upon request of the Board or its designee, Respondent
shall submitterandemprovide documentation from the licensed practitioner that the prescription for
the drug testing-during-the-period-of probatienwas legitimately issued and is a necessary part of

Respondent’s treatment.

1719. | Abstention from Alcohol Use

Respondent shall abstain completely from the use of alcoholic beverages.

1820. | Community Service

Within sixty (60) days of the effective date of this decision, Respondent shall submit a community
service program to the Board for its prior approval. In this program Respondent shall provide free
services on a regular basis to a community or charitable facility or agency for at least

( ) hours per for the first of probation. All
services shall be subject to prior Board approval.

1921. | Fine

Respondent shall pay to the Board a fine in the amount of (not to exceed five thousand

dollars) pursuant to Business and Professions Code sections 4875 and 4883. Respondent shall make
saidthe payments as follows:

2022. | Restitution

Respondent shall make restitution to any injured party in the amount of . Proof of
compliance with this term shall be submitted to the Board within sixty (60) days of the effective date of
this decision.

2123. | Ethics Training

Respondent shall submit to the Board for its prior approval; an ethics training course for a minimum of
hours during the probationary period. YpenRespondent shall provide proof of

successful completion of the course —Respendent-shall-provideproof-to the Board. All costs shall be

borne by Respondent.
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OVERVIEW GUIDE FOR DISCIPLINARY DECISIONS

Most of the background information provided below is contained in the Department of Consumer Affairs
Reference Manual for board members and gives an overview of part of a board’s disciplinary process. Certain
aspects of this overview were changed by the passage of SB 523 (Kopp, Chapter 938, Statutes of 1995). The
changes were in regard to ex parte communications.

Accusation/Statement of Issues

The principal responsibility of a-licensing beard-is boards are to protect the public—Fhis-is-accomplished
by determining whether a license should be issued and whether a disciplinary action should be taken
against a lieenselicensee. The Administrative Procedure Act_(Government Code, Sections 11500
through 11528) prescribes the process necessary to deny, suspend, or revoke a license. An action to
suspend or revoke a license is initiated by the filing of an Accusation. An action to deny a license is
initiated by the filing of a Statement of Issues.

In disciplinary matters, a Deputy Attorney General (DAG) acts as the Board’s prosecutor and
coordinates all necessary legal proceedings. If a case is referred to the Office of the Attorney General
(OAG) and accepted for prosecution, the DAG assigned the matter will prepare a Statement of Issues
or an Accusation. The person against whom the action is filed is called the Respondent.

Once drafted, the Statement of Issues or Accusatlon is forwarded to the Executlve Offlcer (EO) for
approval. Dara
WWW@A%MMB&%S%WBO&M staﬁ WI|| the#as&gn a
case number and the EO reviews all Accusations and/or Statement of Issues for accuracy. The EO will
sign #the pleading document before returning it to the OAG for service on the Respondent.

The document is then served on the Respondent. The Respondent may contest the charges by filing a
Notice of Defense— and requesting a hearing, because the law requires notice and an opportunity to be
heard.

The DAG will then schedule a hearing before an Administrative Law Judge (ALJ) from the Office of
Administrative Hearings (OAH).

Administrative-Hearing Process

An administrative hearing is similar to a trial in a civil or criminal court. Both parties have the opportunity
to introduce evidence (oral and documentary) and the Respondent has a right to confront his or her
accusers.

Although a beardBoard may sit with thean ALJ and hear the case, most cases are heard solely by the

ALJ alene-because it is a-complexan expensive procedure and may reguire-anywhere-fromlast several
days to several weeks of time.

In order to take discipline against a license issued by the Board, either a veterinarian or registered
veterinary technician, it must be demonstrated by “clear and convincing evidence” that a—vielation
ofRespondent violated the law or a regulation-has-eecurred. The clear and convincing standard is more
than the “preponderance of the evidence” standard required for civil trials but less than the “beyond a
reasonable doubt” standard for criminal trials.

To sustain a citation against a licensee, the allegations need only be proven te-theby “preponderance of
the evidence” standard.
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Proposed Decision

After hearing al-the withesses-and-argumentscase and considering all-ef the evidence presented, the
ALJ renders a Proposed Decision that contains: 1) findings of fact, 2) a determination of issues, and 3)
a proposed penalty (assuming a violation is found). Fhe_This Proposed Decision is then-submitted to

the Board for conS|derat|on and a flnal deC|S|on —'Fhe—Prepesed—Deelsqen—must—be—aeted—emen—by—the

In making a decision whether to adopt the Proposed Decision as its own decision, the Board may only
consider the Proposed Decision itself, The Board may not consider evidence about the case not
contained in the Decision. The Board may consider advice of legal counsel regarding their options, the
legal sufficiency of the Proposed Decision, and the law applicable to the case at hand. If a Board
member is personally acquainted with the licensee to a degree that it affects their decision-making
ability, or the Board member has received evidence about the case not contained in the Proposed
Decision, the Board member should recuse him or herself from any discussion about the case and the
vote on the matter.

The Board may vote on the Proposed Decision by mail ballot or at a meeting in a closed session.
Although a Proposed Decision carries great weight based on the fact that the ALJ was—a—withess
tereceived the evidence presented at the hearing, and observed the actual testimony of the witnesses
and the demeanor of those witnesses, the Board is the final decision-maker. The Board should
consider the ALJ’s narrative explanation in the Decision and how the Disciplinary Guidelines were
applied. If the Decision is outside the Disciplinary Guidelines, the ALJ must explain to the satisfaction of
the Board, the factors that were proved that caused the ALJ to deviate from the standardsguidelines.

Adopting any decision is a serious responsibility of a Board member. When considering a Proposed
Decision, the Board’s legal counsel is present to respond to questions about the legal parameters of the
case and the Board’s authority. Board members must take time to fully discuss each case and to seek
clarification from legal counsel for any question they may have prior to making a final decision on the
case.

WhenPursuant to Government Code Section 11517, a Board has three basic options when considering

a Proposed Decision-the-Beard-has-three-basic-options:

1: a. adopt the Decision as written, including the proposed penalty,

2b. adopt the Decision and reduce the penalty; or
3—hetadeoptc. reject the Proposed Decision. The Proposed Decision must be voted upon by the board
within 100 days of receipt or it becomes final as proposed by the ALJ.

Nen-Adept-Rejecting a Decision

AProposed Decison

The Board may choose ret-to adeptreject a Proposed Decision of an ALJ for many reasons-that, which
might be grouped generally under the following categories:

o 1-The Board finds the penalty or terms of probation inappropriate to the violation(s).
e 2-The Board disagrees with the ALJ’s determination of the issue(s) in the case.

When a Proposed Decision is not adopted, the Board is required to obtain a copy of the transcript of the
hearing and documentary evidence unless this requirement is waived by all parties. Each Board
member must read the entire transcript and consider only that evidence presented at the hearing. The
DAG and the Respondent are entitled to submit oral or written arguments,-er-oral-argumentifthe Board
so-orders; on the case to the Board. The Board must render its own decision after reading the transcript
and arguments within 100 days from the receipt of the transcript
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—After the decision has been rendered, all parties will be served with the Decision After Nen-
AdeptionRejection.

The Board can elect to return the non-adopted decision to the OAH if it feels that additional evidence is
required before the Board can render its decision. In this instance, the case is returned to the OAH and
a new hearing date is scheduled. After the new hearing is complete, the ALJ, the same one as before
or a new ALJ if the prior one is unavailable, will issue a new Proposed Decision and the Board will
consider the Proposed Decision anew.

FACTORS TO CONSIDER WHEN DECIDING WHETHER TO HOLD OR
NONADOPT A STIPULATED SETTLEMENT OR PROPOSED DECISION

As a general rule, most stipulated settlements and proposed decisions are well reasoned, consistent
with the Board’s disciplinary guidelines, and may be adopted consistent with sound public policy. If
they are not, consider rejecting (or “nonadopting”) such decisions. If it is difficult to make that
determination, however, stipulated settlements and proposed decisions should be held for closed
session discussion.

Consider nonadopting a Stipulated Settlement or an ALJ’s Proposed Decision in these circumstances:

1. The stipulated settlement or proposed decision does not provide sufficient public protection
given the nature of the violations. For example, important terms of probation are missing, the
probationary period is too short, probation is not appropriate, or other significant unexplained
deviations from your board’s disciplinary guidelines.

2. The ALl made an error in applying the relevant standard of practice for the issues in controversy
at the hearing. (Proposed Decision)

3. The AL made an error in interpreting law and/or regulations. (Proposed Decision)

Consider holding a case for closed session discussion when:

1. You are unsure whether the stipulated settlement or proposed decision protects the public and
would like to discuss the merits with other board members.

2. You are unsure about the judge’s reasoning and description. (Proposed Decision)

3. If you believe a discussion of the practice issues with licensee members may make it easier for
you to make a decision.

4. If you are unsure whether the judge’s decision is consistent with the law. (Proposed Decision)

5. After discussion with the assigned board attorney, you still have questions about the case.

Typically, a vote to hold any Decision for closed session discussion requires a hold vote by two (2) or
more board members.

Petition for Reconsideration

A Respondent has a right to and-may-petition the Board before-the-effective-date—of-the-deeisionfor
reconsideration of the Board’s decision-

a2 Board-doesvote before the effective date of the decision. The Board may decide to reconsider its
decision, which means it is-eguivalentwould grant Respondent’s petition. If the Board needs more time,

24




it may delay the effective date of the decision by ten days for the purposes of deciding whether to
reconsider the decision. The Board may decide not adepting-aPropesed-Decision-and-the-steps-listed
abeove-apphyto reconsider its decision, which means it would deny Repondent’s petition. If the 30-day
time-period-lapses-orthe-Board deesnotactontakes no action before the effective date of the decision,

the petition;-thereguestforreconsideration is deemed te-be-denied by operation of law, and the Board
no longer has jurisdiction over the matter.

DPefault DecistonslIf a Board reconsiders its decision, it would engage in the same process outlined

above for rejecting a Decision, except that there would not be a 100-day deadline for rendering its final
decision.

Eligibility to Petition for Reconsideration is limited to Proposed Decisions. A Petition for
Reconsideration is the first step available to a party in contesting a final order. This process is
governed by Government Code Section 11521. The agency may order reconsideration of all or part of
the case on its own motion or on petition of any party.

The process, generally, is as follows:

e Petition for Reconsideration is submitted to the Board by Respondent.
o _The Executive Officer will issue a 10-day Stay of Decision (Stay of Effective Date of
Decision) (sample attached)
o The Board reviews the Petition to determine if it will issue an Order Granting
Reconsideration or Order Denying Reconsideration
o |f the Board votes to DENY the Petition for Reconsideration
o__The Decision will remain as issued and will become effective |

25


https://apply.to

e If the Board votes to GRANT the Petition for Reconsideration, the Decision and Order will NOT
become effective
o __The Order Granting Reconsideration will be sent to Respondent and the order will stay
the effective date of the Decision indefinitely. (sample attached)
o The Board will issue an Order Fixing Time for Submission of Written/Oral Arqument
(sample attached)
=  Only the Board President has the authority to extend the deadline for submission
or Written/Oral Argument
o _Board staff will order transcripts from the hearing
o __Upon conclusion of the Fixed Time for Submission of Written/Oral Argument and receipt
of hearing transcripts, the petition is sent to the Board for review.
= Written/Oral Argument (Board may choose to accept either or both)
=  Argument/New Evidence (Board may choose to accept either or both)
o __The matter will be discussed in closed session at the next reqularly scheduled board
meeting during which the Board can decide to:
= uphold the original decision
e Order prepared by DCA Legal Counsel
= reduce the penalty
e Order prepared by DCA Legal Counsel
=  remand the matter back to the ALJ for taking and evaluation of further evidence
= Other options according to Gov Code Section 11517

DEFAULT DECISION

Default Decisions are rare; however, in some cases, the Respondent does not respond to an
Accusation by returning the Notice of Defense, fails to return the Notice of Defense in a timely manner,
or fails to appear at a scheduled hearing. Fhere-isThe Respondent has a legal obligation to respond to
an Accusation and to be present at a scheduled hearing. Failure to meet-the-legal-ebligationsdo so is
grounds for a—DBefaultDecision—whereby—theimposition of discipline is—mpesed-based erupon the
Respondent’s-failure to-respendby means of issuance of a Default Decision. In these cases the Board
need only demonstrate that it has served the Accusation on the licensee at the licensee’s address of
record. This is one reason it is imperative that licensees maintain a current address of record with the
Board; failure to do so can have very serious consequences if the licensee becomes subject to an
Accusation but has an old address of record on file with the Board because the Board has no legal
obligation to make any attempt to locate the licensee. Service of an Accusation by first class mail is all
that is required to prove proper service.

The result of a Default Decision is nearly always a straight revocation of the license. If the Respondent
is also a managing licensee forof a premisespermitpremise, the premises permit will automatically be
caneeledcancel by operation of law. If the Accusation was pled against the premises as well as the
licensee, the premises permit is revoked along with the license.

Appeal Process

A Respondent has the right to file a Petition for a Writ of Mandate in Superior Court to challenge a
disciplinary action imposed by a Board. This may include a request by the Respondent for a stay or
postponement of the Board’s Decision invoking Disciplinary action. A court has the authority to uphold,
set aside a Decision or remand the case to the Board with specific directions for further consideration.

The Superior Court renders a decision based upon the record. That decision could then be appealed to
the Court of Appeals.
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Stipulation

Once an Accusation has been filed, rather than proceeding to a formal hearing, the parties may
stipulate (agree) to a determination of the violations charged against the Respondent and to a proposed
penalty. Stipulations are negotiated and drafted by the DAG representing the Board and the
Respondent or _his/her legal counsel. In negotiating a stipulation, the DAG is encouraged to work
closely with the Board’s EO to arrive at a stipulation that will be acceptable to the Board.

The stipulation is presented to the Board for its consideration in much the same way that a Proposed
Decision is presented. Once a stipulation has been signed by the licensee and his or her counsel, if
any, the Board must vote to approve or disapprove the stipulation as a whole. If the Board votes to
disapprove a proposed stipulation, it may send back recommendations for inclusion into any future
stipulations. In the case of a stipulation, the Board has more latitude to modify its terms as part of the
negotiation process and to look beyond the mere contents of an Accusation, though it should confine its
consideration to information that is relevant to the charges at hand. While there is no time limit within
which a stipulation must be considered, any undue delays should be avoided.

PETITION FOR REDUCTION OF PENALTY OR REINSTATEMENT

In petitioning for Reduction of Penalty or Reinstatement under Business and Professions Code Section
4887 and under Government Code Section 11522, the petitioner has the burden of demonstrating that
he or she is fit to safely engage in the practice of veterinary medicine within the scope of current law
and accepted standards of practice.

A Petition for Reduction of Penalty or Reinstatement may be filed 1 year or more from the effective date
of the disciplinary decision.

The process for filing of a Petition for Reduction of Penalty or Reinstatement is as follows:

Petitioner files the Petition accompanied by all supporting documentation

° The matter is referred to the Division of Investigation for investigation (Petition for
Reinstatement)

° The Petition and investigation report is referred to the Office of the Attorney General for
assignment to a Deputy Attorney General.

° The matter is set for hearing before the Board in open session at the next regularly scheduled
Board meeting.

° The hearing takes place in open session before the Board and an Administrative Law Judge.

° The Board considers and decides the matter in closed session.

The Decision and Order is served on Respondent via reqular and certified mail.

Definitions

Negligence - A departure from the standard of care or practice. It can be an act of omission or
commission. Harm or injury is not a necessary component of administrative negligence because we do
not seek monetary damages (redress).

Incompetence - A lack of knowledge or ability in discharging professional obligations.

Fraud - An intentional act or omission to deceive or mislead another person by misrepresentation,
deceit, or concealment of a material fact.

Deception - Any act or omission that deceives or misleads another person
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Both fraud and deception can exist despite truthful statements if the statements made, whether written
or oral, have a tendency to mislead or do in fact mislead.
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MEMORANDUM

DATE October 13, 2015

TO Veterinary Medical Board

Annemarie Del Mugnaio, Executive Officer

HELI DCA/Veterinary Medical Board

SUBJECT Animal Rehabilitation Regulations

Background:

Around February 2011, the MDC identified the issues before the Board regarding the regulation of
animal rehabilitation (AR), including defining AR and considering exclusions, identifying who
may engage in AR, appropriate supervision parameters, and available AR training. In March
2012, the MDC Task Force prepared an issues memo (attached) that outlined its recommendations
before the MDC. Ultimately, the Board adopted some of the recommendations, by including
certain provisions in the proposed regulations, but did not adopt the indirect supervision standards
or require any specialized training in order to perform AR.

In June 2015, the Board filed its regulatory proposal for AR. The Notice of regulatory action and
associated Initial Statement of Reasons, set forth the 45-day public comment period and public
hearing on September 10, 2015. The Board received several hundred comments (thousands signed
petitions), and received testimony from over sixty (60) interested parties at the September 10,
2015, hearing. The testimony included opposition similar to that which was raised in public
mectings in 2012/2013 as follows: complementary therapy, such as massage, should not be defined
as AR; supervision parameters are overly restrictive; the lack of specific training in AR for all
providers poses a consumer protection problem; this is an attempt by the Board to restrict business
competition; and the definition of AR in the Board’s proposal is too broad. The following reflects
some of the more common concerns and feedback from interested parties:
1. AR should be regulated to protect animal patients from incompetent providers.
2. Specifically state that MSM, 16 C.C.R. Section 2038 is not being modified by the regulatory
‘proposal.
3. Since animals are deemed property, the consumer should have a right to choose complementary
services for their animals.
4. Significant negative impact to jobs and businesses would result if the regulations were to take
effect.
5. The supervision requirement is far too restrictive; change direct supervision requirement to indirect
supervision.
The level of supervision should be determined by the referring veterinarian.
Lack of clarity in the supervision requirement for AR
The VMB has an incomplete understanding of the application of AR.
Remove massage from the definition of AR.
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10. Exercise for the prevention of disease is not medicine and should be excluded.

11. Horse trainers are not licensed and yet provide most of the exercise therapy for race horses.

12. Both Colorado and Nevada have workable models.

13. There are not enough veterinarians to oversee AR services and thus the regulations present a barrier
to access for the consumer.

14. The regulations will drive up consumer costs for AR.

Issues:

Although this issue has been considered by the Board for some time, since the time the Board
began its discussion, several policy and legal issues have been raised. Initially, the Board must
consider the definition of the practice of veterinary medicine. If the modalities or interventions
defined in the AR regulations, then constitute the practice of veterinary medicine pursuant to Bus.
& Prof. Code section 4825, those modalities or interventions can only be practiced by a person
licensed by the Board. It is questionable whether the Board can adopt regulations that define other
practitioners who are not licensed by the Board to engage in those aspects of veterinary medicine.

If those modalities or interventions do not constitute the practice of veterinary medicine, it is
questionable whether the Board can adopt regulations to govern areas outside its scope of practice.

In either case, concerns have been raised that the Board is attempting to limit business competition
and protect the profession’s financial interests, not to further its consumer protection board’s
mandate, and the Board must address this concern. The attached Office of Attorney General
Opinion15-402 issued September 10, 2015, states, in part, State agencies are immune from
antitrust challenge if their conduct is undertaken pursuant to a ‘“clearly articulated” and
“affirmatively expressed” state policy to displace competition. A state policy is sufficiently clear
when displacement of competition is the “inherent, logical, or ordinary result” of the authority
delegated by the state legislature.

Clearly, the Board may adopt regulations that govern the competent practice of aspects of
veterinary medicine in a manner that serves to protect animal patients within the Board’s authority.
However, to the extent that the proposed AR regulations attempt to act as a waiver of the
requirement for license, restrict services that are not clearly identified as the practice of veterinary
medicine, or restrict services that do not pose a reasonable threat in term of patient safety, the
Board will likely be challenged.

Also, since the practice of AR is deemed the practice of veterinary medicine, the settings where
such services are rendered would require registration with the Board and the oversight of a
Licensee Manager (BPC Section 4853). Such oversight would provide another layer of consumer
protection as the Board would be authorized to inspect the premises where AR services are
provided.

Both the Colorado and Nevada models include flexibility regarding the oversight of a veterinarian
referring to a non-veterinarian providing AR. Many of the commenters suggested these models as
reasonable and appropriate models for regulating AR. Both states, however, have specific
language in their respective Physical Therapy and Veterinary Medicine practice acts allowing for
the practice of physical therapy on animals. The Board must be prepared to respond to such
comments.



Action Requested:

Consider legal issues that have been raised, and the comments received during the public comment
period regarding the proposed AR regulations, and determine an appropriate course of action. If
the Board decides to continue with this rulemaking process, it will need to respond to all of the
comments and determine whether any of the proposed text should be modified, or express the
rationale(s) for rejecting modifications. However, if the Board decides to not pursue the
regulations, it should consider other avenues at its disposal for enforcing violations of the Practice

Act.

Attachment

Proposed Animal Rehabilitation Language — VMB January 2015

MDC 2012 Report

Office of the Attorney General Legal Opinion 15-402, dated September 10, 2015
Public Comments Received in Response to the Proposed Regulations

Colorado Regulations for Physical Therapists to Perform Physical Therapy on Animals
Nevada Provisions on Animal Physical Therapy

Utah Provision on Anima Physical Therapy

Nebraska Regulations on Animal Therapists

Maryland Rules on Animal Acupuncture

Minnesota Statutes on Equine Teeth Floating Services

JAVMA News — Pet Rehab Becoming Mainstream Practice, October 1, 2009

JAVMA News — Scope of Practice Laws Draw Attacks, October 15, 2008

Model Standards for Veterinary Physical Rehabilitation Practice- American Association of
Rehabilitation Veterinarians






Veterinary Medical Board
Proposed Language

New text is shown in underline.

ADOPT SECTION 2038.5 OF ARTICLE 4 OF DIVISION 20 OF TITLE 16 OF THE
CALIFORNIA CODE OF REGULATIONS TO READ AS FOLLOWS:

§ 2038.5. Animal Rehabilitation.

(a) The term “animal rehabilitation” (AR) is the use of the physical, chemical, and other
properties of thermal, magnetic, biofeedback technology, hydrotherapy (such as
underwater treadmills), electricity, sound, therapeutic massage, manual therapy, and
active, passive, and resistive exercise for the prevention, cure, or relief of a wound,
fracture, bodily injury, or disease of animals. AR includes evaluation, treatment,
instruction, and consultative services.

(b) AR may be performed only by the following persons:

(1) A veterinarian who has examined the animal patient and has sufficient knowledge to
make a diagnosis of the medical condition of the animal, has assumed responsibility
for making clinical judgments regarding the health of the animal and the need for
medical treatment, including a determination that AR will not be harmful to the
animal patient, discussed with the owner of the animal or the owner’s authorized
representative a course of treatment, and is readily available or has made
arrangements for follow-up evaluation in the event of adverse reactions or failure of
the treatment regimen. The veterinarian shall ensure that accurate and complete
records of AR treatments are maintained in the patient’s veterinary medical record.

(2) A California licensed physical therapist (PT) or registered veterinary technician
(RVT) working under the direct supervision of a veterinarian. A PT or a RVT shall
be deemed to be working under the direct supervision of a veterinarian where the
following protocol has been followed:

(A) The supervising veterinarian shall comply with the provisions of subsection
(b)(1) prior to authorizing a PT or RVT to complete an initial evaluation of and/or
perform treatment upon an animal patient.

(B) The supervising veterinarian shall be physically present wherever the AR is being
performed.

(C) A veterinarian shall conform to the provisions of this section when supervising a
PT or RVT who is performing AR treatments upon an animal. Failure to conform
to these provisions shall be deemed unprofessional conduct or aiding and abetting
the unlicensed practice of veterinary medicine pursuant to section 4826 of the
Code.

(D) After the PT or RVT has completed an initial evaluation of and/or treatment upon
the animal patient, the PT or RVT shall consult with the supervising veterinarian




to confirm that the AR care is appropriate, and to coordinate complementary
treatment, to assure proper patient care.

(E) A PT or RVT shall conform to the provisions of this section when performing
AR upon an animal. Failure to conform to these provisions shall be deemed the
unlicensed practice of veterinary medicine pursuant to section 4826 of the Code.

(c) If at any time either the supervising veterinarian or the PT or RVT terminates the
supervisory relationship as defined above, the PT or RVT shall immediately cease AR
treatment.

Note: Authority Cited: Sections 4808 and 4836 of the Business and Professions Code.

Reference: Sections 4825, 4826, and 4883 of the Business and Professions Code.



VMB MDC
Animal Rehabilitation Task Force Report

Jon Klingborg, DVM & Jennifer Boyle, RVT

1) A California licensed DVM may provide animal rehabilitation services.

2) A California licensed DVM may provide animal rehabilitation services on a referral basis
when:

A. The referring veterinarian has previously examined the animal patient and has provided
a differential diagnosis if appropriate.

B.  The referring veterinarian has cleared the animal for physical rehabilitation.

(i) The animal patient’s record must include a notation of verbal or written veterinary
medical clearance. If verbal clearance is given, the veterinarian providing physical
rehabilitation services (henceforth called the “rehab veterinarian”) must document the
verbal clearance in the animal patient’s record, including the name of the referring
veterinarian, date and time clearance was received.

C. The rehab veterinarian is responsible for developing and implementing the plan of care
for the animal patient’s physical rehabilitation, and will appropriately record the plan and
progress of the patient. The referring veterinarian must approve and sign off on the
rehabilitation plan before it can be implemented. Any significant changes in the plan by the
rehab veterinarian must also receive prior approval from the referring veterinarian, unless
there is an emergency or reason to believe that continuing with the plan would be
detrimental to the patient.

D. Itis expected that the rehab veterinarian and the referring veterinarian will continue
professional collaboration and communication as necessary and appropriate for the well
being of the animal patient. While the patient is undergoing physical rehabilitation, the rehab
veterinarian will provide a written update of the animal patient’s plan and progress to the
referring veterinarian within 72 hours of a treatment.

E. Itis expected that the referring veterinarian will review the progress reports from the
rehab veterinarian, and communicate in writing or verbally any questions, concerns or
recommendations for modification of the rehabilitation program.

F.  Ultimately, cessation of physical rehabilitation will be decided by the referring
veterinarian.

3) An RVT can provide physical rehabilitation services under the direct supervision of a DVM.

4) If a California certified RVT wishes to provide rehab services under Indirect supervision, then
the RVT meet all of the following standards:



A) become certified by one of these two programs:
University of Tennessee (CCRP)
or
Canine Rehabilitation Institute (CCRA)

B) Spend 120 hours working with a veterinarian who provides Rehabilitation services, and
who will sign off that the RVT demonstrates the skill and meets the appropriate standards at
the conclusion of the internship period. At this point, the RVT will receive a credential from the
VMB to provide animal rehabilitation services.

C) For a patient to be referred from a DVM to an appropriately credentialed RVT:

(i) The referring veterinarian has previously examined the animal patient and has
provided a differential diagnosis if appropriate.

(i) The referring veterinarian has cleared the animal for physical rehabilitation.

(iii) The animal patient’s record must include a notation of verbal or written veterinary
medical clearance. If verbal clearance is given, the RVT providing physical
rehabilitation services (henceforth called the “rehab RVT”) must document the verbal
clearance in the animal patient’s record, including the name of the veterinarian, date
and time clearance was received.

(iv) The referring veterinarian and the rehab RVT are jointly responsible for developing
and implementing the plan of care for the animal patient’s physical rehabilitation.
The rehab RVT will appropriately document the plan and progress of the patient.
Any suggested changes in the plan by the rehab RVT must also receive prior
authorization from the referring veterinarian, unless there is an emergency or
reason to believe that continuing with the plan would be detrimental to the patient.

(v) Itis expected that the rehab RVT and the referring veterinarian will continue
professional collaboration and communication as necessary and appropriate for the
well being of the animal patient. The rehab RVT will provide a written update of the
animal patient’s plan and progress to the referring veterinarian within 72 hours of a
treatment.

(vi) Itis expected that the referring veterinarian will review the progress reports from
the rehab RVT, and communicate in writing or verbally any questions, concerns or
recommendations for modification of the rehabilitation program.

(vii) Ultimately, cessation of physical rehabilitation will be decided by the referring
veterinarian.

(viii) In the advent of an unexpected complication with treatment or animal emergency,
the RVT will have established a protocol and a relationship with a nearby DVM to
provide necessary and timely treatment.

5) A California Licensed Physical Therapist can provide rehab services under direct supervision.


http://www.canineequinerehab.com/
http://www.canineequinerehab.com/
http://www.canineequinerehab.com/
http://www.canineequinerehab.com/

Explanation:
1) This is consistent with the MSM language.

2) The VMB has no regulatory authority over the Physical Therapists. If this situation
changes in regards to animal rehabilitation, then it is recommended by this task force that PTs
with the certifications references in 4A be allowed to perform rehab under indirect supervision
and conform with the standards as set forth in Section 4.

6) Unregistered Assistants may provide Physical Rehabilitation services under the immediate
supervision of a DVM.

7) Unregistered Assistants who have become certified by the following programs may provide
rehab under direct supervision.

University of Tennessee (CCRP)
or

Canine Rehabilitation Institute (CCRA)


http://www.canineequinerehab.com/
http://www.canineequinerehab.com/
http://www.canineequinerehab.com/
http://www.canineequinerehab.com/
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THE HONORABLE JERRY HILL, MEMBER OF THE STATE SENATE, has
requested an opinion on the following question:

What constitutes “active state supervision” of a state licensing board for purposes
of the state action immunity doctrine in antitrust actions, and what measures might be
taken to guard against antitrust liability for board members?

CONCLUSIONS

“Active state supervision” requires a state official to review the substance of a
regulatory decision made by a state licensing board, in order to determine whether the
decision actually furthers a clearly articulated state policy to displace competition with
regulation in a particular market. The official reviewing the decision must not be an
active member of the market being regulated, and must have and exercise the power to
approve, modify, or disapprove the decision.
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Measures that might be taken to guard against antitrust liability for board members
include changing the composition of boards, adding lines of supervision by state officials,
and providing board members with legal indemnification and antitrust training.

ANALYSIS

In North Carolina State Board of Dental Examiners v. Federal Trade
Commission,* the Supreme Court of the United States established a new standard for
determining whether a state licensing board is entitled to immunity from antitrust actions.

Immunity is important to state actors not only because it shields them from
adverse judgments, but because it shields them from having to go through litigation.
When immunity is well established, most people are deterred from filing a suit at all. 1f a
suit is filed, the state can move for summary disposition of the case, often before the
discovery process begins. This saves the state a great deal of time and money, and it
relieves employees (such as board members) of the stresses and burdens that inevitably
go along with being sued. This freedom from suit clears a safe space for government
officials and employees to perform their duties and to exercise their discretion without
constant fear of litigation. Indeed, allowing government actors freedom to exercise
discretion is one of the fundamental justifications underlying immunity doctrines.?

Before North Carolina Dental was decided, most state licensing boards operated
under the assumption that they were protected from antitrust suits under the state action
immunity doctrine. In light of the decision, many states—including California—are
reassessing the structures and operations of their state licensing boards with a view to
determining whether changes should be made to reduce the risk of antitrust claims. This
opinion examines the legal requirements for state supervision under the North Carolina
Dental decision, and identifies a variety of measures that the state Legislature might
consider taking in response to the decision.

! North Carolina State Bd. of Dental Examinersv. F. T. C. (2015) _ U.S. 135
S. Ct. 1101 (North Carolina Dental).

2 See Mitchell v. Forsyth (1985) 472 U.S. 511, 526; Harlow v. Fitzgerald (1982) 457
U.S. 800, 819.
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I. North Carolina Dental Established a New Immunity Standard for State Licensing
Boards

A. The North Carolina Dental Decision

The North Carolina Board of Dental Examiners was established under North
Carolina law and charged with administering a licensing system for dentists. A majority
of the members of the board are themselves practicing dentists. North Carolina statutes
delegated authority to the dental board to regulate the practice of dentistry, but did not
expressly provide that teeth-whitening was within the scope of the practice of dentistry.

Following complaints by dentists that non-dentists were performing teeth-
whitening services for low prices, the dental board conducted an investigation. The
board subsequently issued cease-and-desist letters to dozens of teeth-whitening outfits, as
well as to some owners of shopping malls where teeth-whiteners operated. The effect on
the teeth-whitening market in North Carolina was dramatic, and the Federal Trade
Commission took action.

In defense to antitrust charges, the dental board argued that, as a state agency, it
was immune from liability under the federal antitrust laws. The Supreme Court rejected
that argument, holding that a state board on which a controlling number of decision
makers are active market participants must show that it is subject to “active supervision”
in order to claim immunity.*

B. State Action Immunity Doctrine Before North Carolina Dental

The Sherman Antitrust Act of 1890 was enacted to prevent anticompetitive
economic practices such as the creation of monopolies or restraints of trade. The terms of
the Sherman Act are broad, and do not expressly exempt government entities, but the
Supreme Court has long since ruled that federal principles of dual sovereignty imply that
federal antitrust laws do not apply to the actions of states, even if those actions are
anticompetitive.’

This immunity of states from federal antitrust lawsuits is known as the “state
action doctrine.” ® The state action doctrine, which was developed by the Supreme Court

* North Carolina Dental, supra, 135 S.Ct. at p. 1114.

“15U.S.C. 881, 2.

5 Parker v. Brown (1943) 317 U.S. 341, 350-351.

¢ It is important to note that the phrase “state action” in this context means something

3
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in Parker v. Brown,7 establishes three tiers of decision makers, with different thresholds
for immunity in each tier.

In the top tier, with the greatest immunity, is the state itself: the sovereign acts of
state governments are absolutely immune from antitrust challenge.® Absolute immunity
extends, at a minimum, to the state Legislature, the Governor, and the state’s Supreme
Court.

In the second tier are subordinate state agencies,” such as executive departments
and administrative agencies with statewide jurisdiction. State agencies are immune from
antitrust challenge if their conduct is undertaken pursuant to a “clearly articulated” and
“affirmatively expressed” state policy to displace competition.’> A state policy is
sufficiently clear when displacement of competition is the “inherent, logical, or ordinary
result” of the authority delegated by the state legislature.™*

The third tier includes private parties acting on behalf of a state, such as the
members of a state-created professional licensing board. Private parties may enjoy state
action immunity when two conditions are met: (1) their conduct is undertaken pursuant
to a “clearly articulated” and “affirmatively expressed” state policy to displace
competition, and (2) their conduct is “actively supervised” by the state.’* The

very different from “state action” for purposes of analysis of a civil rights violation under
section 1983 of title 42 of the United States Code. Under section 1983, liability attaches
to “state action,” which may cover even the inadvertent or unilateral act of a state official
not acting pursuant to state policy. In the antitrust context, a conclusion that a policy or
action amounts to “state action” results in immunity from suit.

" Parker v. Brown, supra, 317 U.S. 341.
8 Hoover v. Ronwin (1984) 466 U.S. 558, 574, 579-580.

* Distinguishing the state itself from subordinate state agencies has sometimes proven
difficult. Compare the majority opinion in Hoover v. Ronwin, supra, 466 U.S. at p. 581
with dissenting opinion of Stevens, J., at pp. 588-589. (See Costco v. Maleng (9th Cir.
2008) 522 F.3d 874, 887, subseq. hrg. 538 F.3d 1128; Charley’s Taxi Radio Dispatch
Corp. v. SIDA of Haw., Inc. (9th Cir. 1987) 810 F.2d 869, 875.)

1© See Town of Hallie v. City of Eau Claire (1985) 471 U.S. 34, 39.

" F.T.C. v. Phoebe Putney Health Systems, Inc. (2013)  U.S. |, 133 S.Ct. 1003,
1013; see also Southern Motor Carriers Rate Conference, Inc. v. U.S. (1985) 471 U.S.
48, 57 (state policy need not compel specific anticompetitive effect).

2 Cal. Retail Liquor Dealers Assn. v. Midcal Aluminum, Inc. (1980) 445 U.S. 97, 105
(Midcal).
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fundamental purpose of the supervision requirement is to shelter only those private
anticompetitive acts that the state approves as actually furthering its regulatory policies.
To that end, the mere possibility of supervision—such as the existence of a regulatory
structure that is not operative, or not resorted to—is not enough. “The active supervision
prong . . . requires that state officials have and exercise power to review particular
anticom&etitive acts of private parties and disapprove those that fail to accord with state
policy.”

C. State Action Immunity Doctrine After North Carolina Dental

Until the Supreme Court decided North Carolina Dental, it was widely believed
that most professional licensing boards would fall within the second tier of state action
immunity, requiring a clear and affirmative policy, but not active state supervision of
every anticompetitive decision. In California in particular, there were good arguments
that professional licensing boards™ were subordinate agencies of the state: they are
formal, ongoing bodies created pursuant to state law; they are housed within the
Department of Consumer Affairs and operate under the Consumer Affairs Director’s
broad powers of investigation and control; they are subject to periodic sunset review by
the Legislature, to rule-making review under the Administrative Procedure Act, and to
administrative and judicial review of disciplinary decisions; their members are appointed
by state officials, and include increasingly large numbers of public (non-professional)
members; their meetings and records are subject to open-government laws and to strong
prohibitions on conflicts of interest; and their enabling statutes generally provide well-
guided dliéscretion to make decisions affecting the professional markets that the boards
regulate.

Those arguments are now foreclosed, however, by North Carolina Dental. There,
the Court squarely held, for the first time, that “a state board on which a controlling

© Patrick v. Burget (1988) 486 U.S. 94, 100-101.
“ 1bid.

5 California’s Department of Consumer Affairs includes some 25 professional
regulatory boards that establish minimum qualifications and levels of competency for
licensure in various professions, including accountancy, acupuncture, architecture,
medicine, nursing, structural pest control, and veterinary medicine—to name just a few.
(See http://www.dca.gov/about_ca/entities.shtml.)

o Cf. 1A Areeda & Hovenkamp, supra, { 227, p. 208 (what matters is not what the
body is called, but its structure, membership, authority, openness to the public, exposure
to ongoing review, etc.).
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number of decisionmakers are active market participants in the occupation the board
regulates must satisfy Midcal’s active supervision requirement in order to invoke state-
action antitrust immunity.”*” The effect of North Carolina Dental is to put professional
licensing boards “on which a controlling number of decision makers are active market
participants” in the third tier of state-action immunity. That is, they are immune from
antitrust actions as long as they act pursuant to clearly articulated state policy to replace
competition with regulation of the profession, and their decisions are actively supervised
by the state.

Thus arises the question presented here:  What constitutes “active state
supervision”?*®

D. Legal Standards for Active State Supervision

The active supervision requirement arises from the concern that, when active
market participants are involved in regulating their own field, “there is a real danger” that
they will act to further their own interests, rather than those of consumers or of the
state.® The purpose of the requirement is to ensure that state action immunity is afforded
to private parties only when their actions actually further the state’s policies.?

There is no bright-line test for determining what constitutes active supervision of a
professional licensing board: the standard is “flexible and context-dependent.”
Sufficient supervision “need not entail day-to-day involvement” in the board’s operations
or “micromanagement of its every decision.”* Instead, the question is whether the
review mechanisms that are in place “provide ‘realistic assurance’” that the
anticompetitive effects of a board’s actions promote state policy, rather than the board
members’ private interests.?

 North Carolina Dental, supra, 135 S.Ct. at p. 1114; Midcal, supra, 445 U.S at p.
105.

¥ Questions about whether the State’s anticompetitive policies are adequately
articulated are beyond the scope of this Opinion.

1 Patrick v. Burget, supra, 486 U.S. at p. 100, citing Town of Hallie v. City of Eau
Claire, supra, 471 U.S. at p. 47; see id. at p. 45 (“A private party . . . may be presumed
to be acting primarily on his or its own behalf”).

% Patrick v. Burget, supra, 486 U.S. at pp. 100-101.
2 North Carolina Dental, supra, 135 S.Ct. at p. 1116.
2 |bid.

% |bid.
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The North Carolina Dental opinion and pre-existing authorities allow us to

identify “a few constant requirements of active supervision”:*

) The state supervisor who reviews a decision must have the power to reverse
or modify the decision.?

) The “mere potential” for supervision is not an adequate substitute for
supervision.”®

o When a state supervisor reviews a decision, he or she must review the
substance of the decision, not just the procedures followed to reach it.*’

. The state supervisor must not be an active market participant.?®

Keeping these requirements in mind may help readers evaluate whether California
law already provides adequate supervision for professional licensing boards, or whether
new or stronger measures are desirable.

Il. Threshold Considerations for Assessing Potential Responses to North Carolina
Dental

There are a number of different measures that the Legislature might consider in
response to the North Carolina Dental decision. We will describe a variety of these,
along with some of their potential advantages or disadvantages. Before moving on to
those options, however, we should put the question of immunity into proper perspective.

> |d, at pp. 1116-1117.
= |bid.

% 1d. at p. 1116, citing F.T.C. v. Ticor Title Ins. Co. (1992) 504 U.S. 621, 638. For
example, a passive or negative-option review process, in which an action is considered
approved as long as the state supervisor raises no objection to it, may be considered
inadequate in some circumstances. (Ibid.)

7 1bid., citing Patrick v. Burget, supra, 486 U.S. at pp. 102-103. In most cases, there
should be some evidence that the state supervisor considered the particular circumstances
of the action before making a decision. Ideally, there should be a factual record and a
written decision showing that there has been an assessment of the action’s potential
impact on the market, and whether the action furthers state policy. (See In the Matter of
Indiana Household Moves and Warehousemen, Inc. (2008) 135 F.T.C. 535, 555-557; see
also Federal Trade Commission, Report of the State Action Task Force (2003) at p. 54.)

% North Carolina Dental, supra, 135 S.Ct. at pp. 1116-1117.
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There are two important things keep in mind: (1) the loss of immunity, if it is lost, does
not mean that an antitrust violation has been committed, and (2) even when board
members participate in regulating the markets they compete in, many—if not most—of
their actions do not implicate the federal antitrust laws.

In the context of regulating professions, “market-sensitive” decisions (that is, the
kinds of decisions that are most likely to be open to antitrust scrutiny) are those that
create barriers to market participation, such as rules or enforcement actions regulating the
scope of unlicensed practice; licensing requirements imposing heavy burdens on
applicants; marketing programs; restrictions on advertising; restrictions on competitive
bidding; restrictions on commercial dealings with suppliers and other third parties; and
price regulation, including restrictions on discounts.

On the other hand, we believe that there are broad areas of operation where board
members can act with reasonable confidence—especially once they and their state-
official contacts have been taught to recognize actual antitrust issues, and to treat those
issues specially. Broadly speaking, promulgation of regulations is a fairly safe area for
board members, because of the public notice, written justification, Director review, and
review by the Office of Administrative Law as required by the Administrative Procedure
Act. Also, broadly speaking, disciplinary decisions are another fairly safe area because
of due process procedures; participation of state actors such as board executive officers,
investigators, prosecutors, and administrative law judges; and availability of
administrative mandamus review.

We are not saying that the procedures that attend these quasi-legislative and quasi-
judicial functions make the licensing boards altogether immune from antitrust claims.
Nor are we saying that rule-making and disciplinary actions are per se immune from
antitrust laws. What we are saying is that, assuming a board identifies its market-
sensitive decisions and gets active state supervision for those, then ordinary rule-making
and discipline (faithfully carried out under the applicable rules) may be regarded as
relatively safe harbors for board members to operate in. It may require some education
and experience for board members to understand the difference between market-sensitive
and “ordinary” actions, but a few examples may bring in some light.

North Carolina Dental presents a perfect example of a market-sensitive action.
There, the dental board decided to, and actually succeeded in, driving non-dentist teeth-
whitening service providers out of the market, even though nothing in North Carolina’s
laws specified that teeth-whitening constituted the illegal practice of dentistry. Counter-
examples—instances where no antitrust violation occurs—are far more plentiful. For
example, a regulatory board may legitimately make rules or impose discipline to prohibit
license-holders from engaging in fraudulent business practices (such as untruthful or
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deceptive advertising) without violating antitrust laws.?® As well, suspending the license
of an individual license-holder for violating the standards of the profession is a
reasonable restraint and has virtually no effect on a large market, and therefore would not
violate antitrust laws.*°

Another area where board members can feel safe is in carrying out the actions
required by a detailed anticompetitive statutory scheme.®* For example, a state law
prohibiting certain kinds of advertising or requiring certain fees may be enforced without
need for substantial judgment or deliberation by the board. Such detailed legislation
leaves nothing for the state to supervise, and thus it may be said that the legislation itself
satisfies the supervision requirement.*

Finally, some actions will not be antitrust violations because their effects are, in
fact, pro-competitive rather than anti-competitive. For instance, the adoption of safety
standards that are based on objective expert judgments have been found to be pro-
competitive.®® Efficiency measures taken for the benefit of consumers, such as making
information available to the purchasers of competing products, or spreading development
costs to reduce per-unit prices, have been held to be pro-competitive because they are
pro-consumer.*

I11. Potential Measures for Preserving State Action Immunity
A. Changes to the Composition of Boards
The North Carolina Dental decision turns on the principle that a state board is a

group of private actors, not a subordinate state agency, when *“a controlling number of
decisionmakers are active market participants in the occupation the board regulates.”

» See generally California Dental Assn. v. F.T.C. (1999) 526 U.S. 756.
% See Oksanen v. Page Memorial Hospital (4th Cir. 1999) 945 F.2d 696 (en banc).
3 See 324 Liquor Corp. v. Duffy (1987) 479 U.S. 335, 344, fn. 6.

2 1A Areeda & Hovenkamp, Antitrust Law, supra, 1 221, at p. 66; { 222, at pp. 67,
76.

% See Allied Tube & Conduit Corp. v. Indian Head, Inc. (1988) 486 U.S. 492, 500-
501.

% Broadcom Corp. v. Qualcomm Inc. (3rd Cir. 2007) 501 F.3d 297, 308-309; see
generally Bus. & Prof. Code, § 301.

%135 S.Ct. at p. 1114,
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This ruling brings the composition of boards into the spotlight. While many boards in
California currently require a majority of public members, it is still the norm for
professional members to outnumber public members on boards that regulate healing-arts
professions. In addition, delays in identifying suitable public-member candidates and in
filling public seats can result in de facto market-participant majorities.

In the wake of North Carolina Dental, many observers’ first impulse was to
assume that reforming the composition of professional boards would be the best
resolution, both for state actors and for consumer interests. Upon reflection, however, it
IS not obg\gious that sweeping changes to board composition would be the most effective
solution.

Even if the Legislature were inclined to decrease the number of market-participant
board members, the current state of the law does not allow us to project accurately how
many market-participant members is too many. This is a question that was not resolved
by the North Carolina Dental decision, as the dissenting opinion points out:

What is a “controlling number”? Is it a majority? And if so, why
does the Court eschew that term? Or does the Court mean to leave open the
possibility that something less than a majority might suffice in particular
circumstances? Suppose that active market participants constitute a voting
bloc that is generally able to get its way? How about an obstructionist
minority or an agency chair empowered to set the agenda or veto
regulations?*’

Some observers believe it is safe to assume that the North Carolina Dental
standard would be satisfied if public members constituted a majority of a board. The

% Most observers believe that there are real advantages in staffing boards with
professionals in the field. The combination of technical expertise, practiced judgment,
and orientation to prevailing ethical norms is probably impossible to replicate on a board
composed entirely of public members. Public confidence must also be considered. Many
consumers would no doubt share the sentiments expressed by Justice Breyer during oral
argument in the North Carolina Dental case: “[W]hat the State says is: We would like
this group of brain surgeons to decide who can practice brain surgery in this State. |
don’t want a group of bureaucrats deciding that. | would like brain surgeons to decide
that.” (North Carolina Dental, supra, transcript of oral argument p. 31, available at
http://www.supremecourt.gov/oral_arguments/argument_transcripts/13-534_16h1.pdf
(hereafter, Transcript).)

¥ North Carolina Dental, supra, 135 S.Ct. at p. 1123 (dis. opn. of Alito, J).
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obvious rejoinder to that argument is that the Court pointedly did not use the term
“majority;” it used “controlling number.” More cautious observers have suggested that
“controlling number” should be taken to mean the majority of a quorum, at least until the
courts give more guidance on the matter.

North Carolina Dental leaves open other questions about board composition as
well. One of these is: Who is an “active market participant”?® Would a retired member
of the profession no longer be a participant of the market? Would withdrawal from
practice during a board member’s term of service suffice? These questions were
discussed at oral argument,® but were not resolved. Also left open is the scope of the
market in which a member may not participate while serving on the board.*°

Over the past four decades, California has moved decisively to expand public
membership on licensing boards.** The change is generally agreed to be a salutary one
for consumers, and for underserved communities in particular.*> There are many good
reasons to consider continuing the trend to increase public membership on licensing
boards—»but we believe a desire to ensure immunity for board members should not be the
decisive factor. As long as the legal questions raised by North Carolina Dental remain
unresolved, radical changes to board composition are likely to create a whole new set of
policy and practical challenges, with no guarantee of resolving the immunity problem.

B. Some Mechanisms for Increasing State Supervision
Observers have proposed a variety of mechanisms for building more state

oversight into licensing boards’ decision-making processes. In considering these
alternatives, it may be helpful to bear in mind that licensing boards perform a variety of

% |bid.
% Transcript, supra, at p. 31.

“ North Carolina Dental, supra, 135 S.Ct. at p. 1123 (dis. opn. of Alito, J). Some
observers have suggested that professionals from one practice area might be appointed to
serve on the board regulating another practice area, in order to bring their professional
expertise to bear in markets where they are not actively competing.

“t See Center for Public Interest Law, A Guide to California’s Health Care Licensing
Boards (July 2009) at pp. 1-2; Shimberg, Occupational Licensing: A Public Perspective
(1982) at pp. 163-165.

2 See Center for Public Interest Law, supra, at pp. 15-17; Shimberg, supra, at pp.
175-179.
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distinct functions, and that different supervisory structures may be appropriate for
different functions.

For example, boards may develop and enforce standards for licensure; receive,
track, and assess trends in consumer complaints; perform investigations and support
administrative and criminal prosecutions; adjudicate complaints and enforce disciplinary
measures; propose regulations and shepherd them through the regulatory process;
perform consumer education; and more. Some of these functions are administrative in
nature, some are quasi-judicial, and some are quasi-legislative. Boards’ quasi-judicial
and quasi-legislative functions, in particular, are already well supported by due process
safeguards and other forms of state supervision (such as vertical prosecutions,
administrative mandamus procedures, and public notice and scrutiny through the
Administrative Procedure Act). Further, some functions are less likely to have antitrust
implications than others: decisions affecting only a single license or licensee in a large
market will rarely have an anticompetitive effect within the meaning of the Sherman Act.
For these reasons, it is worth considering whether it is less urgent, or not necessary at all,
to impose additional levels of supervision with respect to certain functions.

Ideas for providing state oversight include the concept of a superagency, such as a
stand-alone office, or a committee within a larger agency, which has full responsibility
for reviewing board actions de novo. Under such a system, the boards could be permitted
to carry on with their business as usual, except that they would be required to refer each
of their decisions (or some subset of decisions) to the superagency for its review. The
superagency could review each action file submitted by the board, review the record and
decision in light of the state’s articulated regulatory policies, and then issue its own
decision approving, modifying, or vetoing the board’s action.

Another concept is to modify the powers of the boards themselves, so that all of
their functions (or some subset of functions) would be advisory only. Under such a
system, the boards would not take formal actions, but would produce a record and a
recommendation for action, perhaps with proposed findings and conclusions. The
recommendation file would then be submitted to a supervising state agency for its further
consideration and formal action, if any.

Depending on the particular powers and procedures of each system, either could
be tailored to encourage the development of written records to demonstrate executive
discretion; access to administrative mandamus procedures for appeal of decisions; and
the development of expertise and collaboration among reviewers, as well as between the
reviewers and the boards that they review. Under any system, care should be taken to
structure review functions so as to avoid unnecessary duplication or conflicts with other
agencies and departments, and to minimize the development of super-policies not
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adequately tailored to individual professions and markets. To prevent the development of
“rubber-stamp” decisions, any acceptable system must be designed and sufficiently
staffed to enable plenary review of board actions or recommendations at the individual
transactional level.

As it stands, California is in a relatively advantageous position to create these
kinds of mechanisms for active supervision of licensing boards. With the boards
centrally housed within the Department of Consumer Affairs (an “umbrella agency”),
there already exists an organization with good knowledge and experience of board
operations, and with working lines of communication and accountability. It is worth
exploring whether existing resources and minimal adjustments to procedures and
outlooks might be converted to lines of active supervision, at least for the boards’ most
market-sensitive actions.

Moreover, the Business and Professions Code already demonstrates an intention
that the Department of Consumer Affairs will protect consumer interests as a means of
promoting “the fair and efficient functioning of the free enterprise market economy” by
educating consumers, suppressing deceptive and fraudulent practices, fostering
competition, and representing consumer interests at all levels of government.*® The free-
market and consumer-oriented principles underlying North Carolina Dental are nothing
new to California, and no bureaucratic paradigms need to be radically shifted as a result.

The Business and Professions Code also gives broad powers to the Director of
Consumer Affairs (and his or her designees)** to protect the interests of consumers at
every level.*> The Director has power to investigate the work of the boards and to obtain
their data and records;* to investigate alleged misconduct in licensing examinations and
qualifications reviews;*’ to require reports;*® to receive consumer complaints*® and to
initiate audits and reviews of disciplinary cases and complaints about licensees.*

“ Bus. & Prof. Code, § 301.
“ Bus. & Prof. Code, 88 10, 305.
 See Bus. & Prof. Code, § 310.
“ Bus. & Prof. Code, § 153.
‘" Bus. & Prof. Code, § 1009.
“ Bus. & Prof. Code, § 127.
“ Bus. & Prof. Code, § 325.
% Bus. & Prof. Code, § 116.
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In addition, the Director must be provided a full opportunity to review all
proposed rules and regulations (except those relating to examinations and licensure
qualifications) before they are filed with the Office of Administrative Law, and the
Director may disapprove any proposed regulation on the ground that it is injurious to the
public.®® Whenever the Director (or his or her designee) actually exercises one of these
powers to reach a substantive conclusion as to whether a board’s action furthers an
affirmative state policy, then it is safe to say that the active supervision requirement has
been met.*

It is worth considering whether the Director’s powers should be amended to make
review of certain board decisions mandatory as a matter of course, or to make the
Director’s review available upon the request of a board. It is also worth considering
whether certain existing limitations on the Director’s powers should be removed or
modified. For example, the Director may investigate allegations of misconduct in
examinations or qualification reviews, but the Director currently does not appear to have
power to review board decisions in those areas, or to review proposed rules in those
areas.”® In addition, the Director’s power to initiate audits and reviews appears to be
limited to disciplinary cases and complaints about licensees.> If the Director’s initiative
is in fact so limited, it is worth considering whether that limitation continues to make
sense. Finally, while the Director must be given a full opportunity to review most
proposed regulations, the Director’s disapproval may be overridden by a unanimous vote
of the board.> It is worth considering whether the provision for an override maintains its
utility, given that such an override would nullify any *active supervision” and
concomitant immunity that would have been gained by the Director’s review.

' Bus. & Prof. Code, § 313.1.

2 Although a written statement of decision is not specifically required by existing
legal standards, developing a practice of creating an evidentiary record and statement of
decision would be valuable for many reasons, not the least of which would be the ability
to proffer the documents to a court in support of a motion asserting state action immunity.

% Bus. & Prof. Code, 8§ 109, 313.1.
% Bus. & Prof. Code, § 116.
% Bus. & Prof. Code, § 313.1.

% Even with an override, proposed regulations are still subject to review by the Office
of Administrative Law.
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C. Legislation Granting Immunity

From time to time, states have enacted laws expressly granting immunity from
antitrust laws to political subdivisions, usually with respect to a specific market.”’
However, a statute purporting to grant immunity to private persons, such as licensing
board members, would be of doubtful validity. Such a statute might be regarded as
providing adequate authorization for anticompetitive activity, but active state supervision
would probably still be required to give effect to the intended immunity. What is quite
clear is that a state cannot grant blanket immunity by fiat. “[A] state does not give
immunity to those who violate the Sherman Act by authorizing them to violate it, or by
declaring that their action is lawful . . . .”*®

1VV. Indemnification of Board Members

So far we have focused entirely on the concept of immunity, and how to preserve
it. But immunity is not the only way to protect state employees from the costs of suit, or
to provide the reassurance necessary to secure their willingness and ability to perform
their duties. Indemnification can also go a long way toward providing board members
the protection they need to do their jobs. It is important for policy makers to keep this in
mind in weighing the costs of creating supervision structures adequate to ensure blanket
state action immunity for board members. If the costs of implementing a given
supervisory structure are especially high, it makes sense to consider whether immunity is
an absolute necessity, or whether indemnification (with or without additional risk-
management measures such as training or reporting) is an adequate alternative.

As the law currently stands, the state has a duty to defend and indemnify members
of licensing boards against antitrust litigation to the same extent, and subject to the same
exceptions, that it defends and indemnifies state officers and employees in general civil
litigation. The duty to defend and indemnify is governed by the Government Claims
Act.>®  For purposes of the Act, the term “employee” includes officers and
uncompensated servants.®® We have repeatedly determined that members of a board,

” See 1A Areeda & Hovenkamp, Antitrust Law, supra, 225, at pp. 135-137; e.g. Al
Ambulance Service, Inc. v. County of Monterey (9th Cir. 1996) 90 F.3d 333, 335
(discussing Health & Saf. Code, § 1797.6).

% Parker v. Brown, supra, 317 U.S. at 351.
* Gov. Code, 88 810-996.6.
® See Gov. Code § 810.2.
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commission, or similar body established by statute are employees entitled to defense and
indemnification.®

A. Duty to Defend

Public employees are generally entitled to have their employer provide for the
defense of any civil action “on account of an act or omission in the scope” of
employment.®> A public entity may refuse to provide a defense in specified
circumstances, including where the employee acted due to “actual fraud, corruption, or
actual malice.”® The duty to defend contains no exception for antitrust violations.*
Further, violations of antitrust laws do not inherently entail the sort of egregious behavior
that would amount to fraud, corruption, or actual malice under state law. There would
therefore be no basis to refuse to defend an employee on the bare allegation that he or she
violated antitrust laws.

B. Duty to Indemnify

The Government Claims Act provides that when a public employee properly
requests the employer to defend a claim, and reasonably cooperates in the defense, “the
public entity shall pay any judgment based thereon or any compromise or settlement of
the claim or action to which the public entity has agreed.”®® In general, the government
is liable for an injury proximately caused by an act within the scope of employment,® but
is not liable for punitive damages.®’

One of the possible remedies for an antitrust violation is an award of treble
damages to a person whose business or property has been injured by the violation.®® This
raises a question whether a treble damages award equates to an award of punitive
damages within the meaning of the Government Claims Act. Although the answer is not

L E.g., 81 Ops.Cal.Atty.Gen. 199, 200 (1998); 57 Ops.Cal.Atty.Gen. 358, 361 (1974).
%2 Gov. Code, § 995.
% Gov. Code, § 995.2, subd. (a).

% Cf. Mt. Hawley Insurance Co. v. Lopez (2013) 215 Cal.App.4th 1385 (discussing
Ins. Code, § 533.5).

% Gov. Code, § 825, subd. (a).
% Gov. Code, § 815.2.

" Gov. Code, § 818.

%15 U.S.C. § 15(a).

16
15-402



entirely certain, we believe that antitrust treble damages do not equate to punitive
damages.

The purposes of treble damage awards are to deter anticompetitive behavior and to
encourage private enforcement of antitrust laws.*® And, an award of treble damages is
automatic once an antitrust violation is proved.” In contrast, punitive damages are
“uniquely justified by and proportioned to the actor’s particular reprehensible conduct as
well as that person or entity’s net worth .. .in order to adequately make the award
‘sting”....”"" Also, punitive damages in California must be premised on a specific
finding of malice, fraud, or oppression.”” In our view, the lack of a malice or fraud
element in an antitrust claim, and the immateriality of a defendant’s particular conduct or
net worth to the treble damage calculation, puts antitrust treble damages outside the
Government Claims Act’s definition of punitive damages.”

C. Possible Improvements to Indemnification Scheme

As set out above, state law provides for the defense and indemnification of board
members to the same extent as other state employees. This should go a long way toward
reassuring board members and potential board members that they will not be exposed to
undue risk if they act reasonably and in good faith. This reassurance cannot be complete,
however, as long as board members face significant uncertainty about how much
litigation they may have to face, or about the status of treble damage awards.

Uncertainty about the legal status of treble damage awards could be reduced
significantly by amending state law to specify that treble damage antitrust awards are not
punitive damages within the meaning of the Government Claims Act. This would put
them on the same footing as general damages awards, and thereby remove any
uncertainty as to whether the state would provide indemnification for them."

% Clayworth v. Pfizer, Inc. (2010) 49 Cal.4th 758, 783-784 (individual right to treble
damages is “incidental and subordinate” to purposes of deterrence and vigorous
enforcement).

15 U.S.C. § 15(a).
" Piscitelli v. Friedenberg (2001) 87 Cal.App.4th 953, 981-982.
2 Civ. Code, 88 818, 3294.

" |If treble damages awards were construed as constituting punitive damages, the state
would still have the option of paying them under Government Code section 825.

™ Ideally, treble damages should not be available at all against public entities and
public officials. Since properly articulated and supervised anticompetitive behavior is
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As a complement to indemnification, the potential for board member liability may
be greatly reduced by introducing antitrust concepts to the required training and
orientation programs that the Department of Consumer Affairs provides to new board
members.” When board members share an awareness of the sensitivity of certain kinds
of actions, they will be in a much better position to seek advice and review (that is, active
supervision) from appropriate officials. They will also be far better prepared to assemble
evidence and to articulate reasons for the decisions they make in market-sensitive areas.
With training and practice, boards can be expected to become as proficient in making and
demonstrating sound market decisions, and ensuring proper review of those decisions, as
they are now in making and defending sound regulatory and disciplinary decisions.

V. Conclusions

North Carolina Dental has brought both the composition of licensing boards and
the concept of active state supervision into the public spotlight, but the standard it
imposes is flexible and context-specific. This leaves the state with many variables to
consider in deciding how to respond.

Whatever the chosen response may be, the state can be assured that North
Carolina Dental’s “active state supervision” requirement is satisfied when a non-market-

permitted to the state and its agents, the deterrent purpose of treble damages does not
hold in the public arena. Further, when a state indemnifies board members, treble
damages go not against the board members but against public coffers. “It is a grave act to
make governmental units potentially liable for massive treble damages when, however
‘proprietary’ some of their activities may seem, they have fundamental responsibilities to
their citizens for the provision of life-sustaining services such as police and fire
protection.” (City of Lafayette, La. v. Louisiana Power & Light Co. (1978) 435 U.S. 389,
442 (dis. opn. of Blackmun, J.).)

In response to concerns about the possibility of treble damage awards against
municipalities, Congress passed the Local Government Antitrust Act (15 U.S.C. 88 34-
36), which provides that local governments and their officers and employees cannot be
held liable for treble damages, compensatory damages, or attorney’s fees. (See H.R. Rep.
No. 965, 2nd Sess., p. 11 (1984).) For an argument that punitive sanctions should never
be levied against public bodies and officers under the Sherman Act, see 1A Areeda &
Hovenkamp, supra, 1 228, at pp. 214-226. Unfortunately, because treble damages are a
product of federal statute, this problem is not susceptible of a solution by state legislation.

» Bus. & Prof. Code, § 453.
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participant state official has and exercises the power to substantively review a board’s
action and determines whether the action effectuates the state’s regulatory policies.

*kkkk
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Public Comments on CCR Section 2038.5, Animal Rehabilitation

A. Comments in Support of Proposed Regulations

Comment 1: The CVMA is in support of the proposed regulations. CVMA is pleased that the
proposed language defines animal rehabilitation, clarifies who may render treatment, and
provides an increased level of safety for animal patients. It will allow for greater enforcement of
unlicensed activity in veterinary medicine and afford a greater level of protection for pet owners
in California.

No. of Commenters: 1, representing membership of CVMA.

Comment 2: Animal rehabilitation has become a rapidly expanding veterinary specialty and the
necessity for stricter oversight and enforcement has been justified at many meetings. CVMA
veterinarians have testified to the need for an accurate diagnosis in order to develop an effective
treatment plan and prognosis, that consideration must be given to existing medical problems, and
that drug regimens must be balanced with the physical modalities of treatment. Additionally,
many of these patients may develop new medical issues and may be in a fragile condition, such as
with senior pets. Only veterinarians have the education and experience to manage these cases and
are the only licensed professionals allowed to diagnose and treat or supervise treatment of these
animals.

No. of Commenters: 1, representing membership of CVMA.

Comment 3: Commenter expresses a strong endorsement of the proposed regulation. He
considers animal rehabilitation to be part of veterinary practice and its implementation should be
under the supervision of a licensed veterinarian. Without VMB oversight, it would allow
unlicensed people to practice veterinary medicine, and the consumer would have little recourse if
there are problems.

No. of Commenters: 1.

Comment 4: Commenter has two dogs that are currently in physical rehabilitation with a RVT that
is directly supervised by a veterinarian on the premises. This supervision is critical to her dogs
care and successful recovery. Based on her experience, it would not be safe for her dogs to be
treated in an unsupervised environment since (1) urgent care would not be available if there was
an emergency, (2) immediate adjustments to appropriate medications could not be made, (3)
medical questions could not be answered at the time of treatment, (4) additional testing (i.e.,
radiographs or diagnosis of a new medical condition) could not be made, and (5) a treatment plan
and decisions could not be discussed before being implemented or adjusted, and (6) advanced
pain management strategies, including stem cell, join injections, and extracorporeal shockwave,
would not be available. Animals deserve to be treated in a safe environment with direct
supervision by a veterinarian.

No. of Commenters: 408 (including Erin Troy petition).

Comment 5: Commenters fully support the regulations to keep animal physical rehab by PTs and
RVTs under direct supervision of a veterinarian. They expect their pets, while receiving physical
therapy treatments, to be treated in an environment that can immediately respond to any urgent
medical needs.



No. of Commenters: 6.

Comment 6: Commenter supports the proposed regulations. It is in the best interests of the
patient animal that therapeutic physical rehabilitation be administered only by veterinarians, or
California licensed physical therapists or registered veterinary technicians under the direct
supervision of the animal’s veterinarian as proposed. These professionals are the only providers
sufficiently trained and regulated to administer appropriate therapies to animals in need of
rehabilitation.

No. of Commenters: 412 (including Erin Troy petition).

Comment 7: Commenters support the proposed language that veterinarians directly supervise pet
rehabilitation. They do not think it is fair for the pets that non-veterinarians be asked medical
questions or be responsible for the overall health of the pet, especially as all pets do have medical
issues.

No. of Commenters: 5.

Comment 8: Commenters support the proposed regulations as they are written. They want the
very best professional care that can be provided.
No. of Commentators: 25.

Comment 9: Commenter supports the proposed regulations. Commenter believes that in order to
oversee the proper rehabilitation on animals, a veterinarian should be within the building to
ensure proper techniques are available if something occurs.

No. of Commenters: 16.

Comment 10: Commenters support the proposed regulations. Commenter works at a busy
canine rehabilitation center. She cannot imagine a physical therapist or RVT being capable of or
having the legal authority to diagnose and/or treat all of the additional medical issues that come
with the patients.

No. of Commenters: 9.

Comment 11: Commenter’s patients/pets have had medical emergencies while in the practice’s
rehabilitation department that necessitated a quick medical response. There was no veterinary
911 to call in these emergencies. It is doubtful that PTs and RVTs are legally able to administer
lifesaving procedures.
No. of Commenters: 8.

Comment 12: Veterinary patients are unable to speak for themselves, sometimes requiring a
veterinarian to assess and intervene.
No. of Commenters: 4.

Comment 13: The proposed regulatory change in no way puts PTs out of business; they simply
have to work to partner with DVMs by working with them or for them at the same facility.
No. of Commenters: 1, plus 406 from Erin Troy petition.



Comment 14: Without direct supervision from trained veterinarians, it is too easy for treatment
errors to be made. Commenter wants to make sure that the work (non-veterinarian staff) do with
her animals has oversight from a medically trained eye.

No. of Commenters: 1.

Comment 15: The synergy between the rehabilitation therapists and the veterinarians is essential
for the animals to receive the best care possible.
No. of Commenters: 1.

Comment 16: Commenter supports the proposed regulation. She does not feel that a physical
therapist or a veterinary technician can safely or adequately perform animal rehabilitation
without the direct guidance and supervision of a veterinarian. Veterinarians have undergone
years of schooling that cover the health and function of the animal’s entire body. This education
and experience is essential to the safety and recovery of animal rehabilitation patients.

No. of Commenters: 1.

Comment 17: Commenter supports the inclusion of manual therapy in the definition of animal
rehabilitation and the barring of all non-DVMs from offering it. Commenter suggests we need to
go further and ban all chiropractic techniques on children and animals based on a complete lack of
quality evidence for efficacy and significant potential for harm from such techniques being used on
innocents.

No. of Commenters: 1.

Comment 18: The direct supervision model works. Commenter currently has such a practice, and
she knows it’s viable. Direct supervision is necessary to attend to things like acute pain issues,
wounds, and diseases that can only be diagnosed by a DVM.

No. of Commenters: 1.

Comment 19: AR is veterinary medicine. It should not be parallel to human rehabilitation. Clients
have an expectation of a broader set of care with a vet. Medical issues tend to come up during AR,
for which a vet needs to see the animal. The vet may need to handle many issues at once. This can
only be achieved by a veterinarian.

No. of Commenters: 1.

B. Comments Suggesting Concrete Language Changes:

Comment 20: Instead of “a licensed PT”, the regulation should say “a licensed veterinary PT” to
remove the possibility of a human PT practicing AR on an animal without proper licensure.
No. of Commenters: 1.

Comment 21: The language stating that the supervising vet shall be physically present wherever
the AR is performed suggests being in the room /area where the AR is being performed versus the
usual definition of direct supervision, which is: “’Direct supervision’ means a licensed veterinarian
is readily available on the premises where the patient is being treated and has assumed
responsibility for the veterinary care given to the patient by a person working under his or her
direction.” (Definition taken from the AVMA’s Model Veterinary Practice Act, January 2013
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edition, Section 2.18.a.) Commenter is concerned that the proposed language could be “overly
interpreted”.
No. of Commenters: 1.

Comment 22: The list of what AR includes in Section 2038.5(a) is vague. It will be very difficult to
determine the scope of this regulation and, as written, it leaves too much interpretation for the
board consultants and/or those practicing in the field. Is there language that can be taken from
another regulation, such as a regulation pertaining to human medicine that can be used?

No. of Commenters: 1.

Comment 23: Why not tie Section 2038.5(b)(1) in with the definition of a VCPR in CCR, Title 16,
Section 2032.1? It appears that the intent is to require a VCPR before a veterinarian can perform
AR. If that is the case, commenter strongly suggests that “has established a VCPR as defined in
section 2032.1” after “A veterinarian who” should be added. Either a VCPR is required or not, but
the way the proposed regulation is written, it is unclear whether all of the provisions of the VCPR
must be met or that this regulation is proposing a new definition of what is required prior to
performing AR. This lack of clarity will cause a lot of problems with interpretation of this
regulation.

No. of Commenters: 1.

Comment 24: Strongly recommends adding “who has established a VCPR as defined in section
2032.1” after “under the direct supervision of a veterinarian” in Section 2038.5(b)(2).
No. of Commenters: 1.

Comment 25: Strongly recommends adding “as direct supervision is defined in section 2034 (e)”
after “deemed to be working under the direct supervision of a veterinarian” in Section
2038.5(b)(2).

No. of Commenters: 1.

Comment 26: Strongly recommends that Section 2038.5(b)(2)(A) refers back to the definitions of
“VCPR” and “direct supervision” that are already defined in regulations in order to avoid confusion
or deliberate efforts to skirt the requirements. Recommends changing this section to say “The
supervising veterinarian shall establish a VCPR as defined in section 2032.1 and comply with the
provisions of subsection (b)(1) prior to authorizing a PT or RVT...”

No. of Commenters: 1.

Comment 27: Need to clarify the meaning of an “initial” evaluation by the PT or RVT. This is true
for 2038.5(b)(2)(A) and 2038.5(b)(2)(D).
No. of Commenters: 1.

Comment 28: What is the meaning of “physically present wherever the AR is being performed”?
Strongly recommends the use of the definition of “direct supervision” from Section 2034(e) of the
CCR. Alternatively, if the intent is to require the veterinarian to be in the room or immediate
vicinity rather than “physically present at the location” as required in section 2034, then this
section should clearly state that. The way it is currently written, it is not clear whether the
veterinarian simply must be physically present at the location (“direct supervision” as defined in
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section 2034) or present in the same room where the AR is being performed. This will cause a lot
of confusion in interpretation.
No. of Commenters: 1.

Comment 29: Section 2038.5(b)(2)(C) should not be part of (b)(2) because it is not part of the
“protocol” referred to in section (b)(2). Renumber as 2038.5(c).
No. of Commenters: 1.

Comment 30: Move 2038.5(b)(2)(D) under (b)(2) and renumber as 2038.5 (b)(2)(C).
No. of Commenters: 1.

Comment 31: Section 2038.5(b)(2)(E) should not be part of (b)(2) because it is not part of the
“protocol” referred to in section (b)(2). Renumber as 2038.5(d).
No. of Commenters: 1.

Comment 32: Renumber 2038.5(c) as 2038.5(e).
No. of Commenters: 1.

Comment 33: Need further definition of the “supervisory relationship” and how it can be
“terminated” in section 2038.5(c).
No. of Commenters: 1.

Comment 34: Is the intent that the supervising veterinarian is one specific person? If a
veterinarian in a practice establishes the VCPR and has the supervisory relationship with the PT or
RVT, does that specific veterinarian have to be physically present every time? Or can the PT or
RVT perform AR in the presence of another veterinarian at that practice? Does the second
veterinarian have to also establish the VCPR?

No. of Commenters: 1.

Comment 35: There is another state regulation that refers to animal “rehabilitation” in the
California Code of Regulations, CCR Title 14 Section 679 - Wildlife Rehabilitation. Although the
intent of Section 2038.5 seems to be intended for domestic animals, clarification is needed in
order to prevent a conflict within state regulations. Please consider adding a statement in Section
2038.5 such as this: “Section 2038.5(d). This section does not apply to persons permitted by the
State Department of Fish and Wildlife to rehabilitate orphaned, sick or injured wildlife as defined
in CCR Title 14 Section 679, for the purpose of restoring animals to the wild.”

No. of Commenters: 1.

Comment 36: Requests that the following changes be made to the regulations:

--Amend section 2038.5(a) to exclude swim therapy conducted in swimming pools by RVTs.
--Delete section 2038.5(b)(2)(B).

No. of Commenters: 23.

Comment 37: Requests that “swim therapy” be carved out of “hydrotherapy.”
No. of Commenters: 2.



Comment 38: Amend section 2038.5(b)(2)(B) to protect swim therapy in pools as long as regular
and consistent communication is occurring between the swim therapist and prescribing vet.
No. of Commenters: 1.

Comment 39: Add “(except as performed under Section 2038, Musculoskeletal Manipulation)”
after “manual therapy” in the regulation.
No. of Commenters: 329, including Monterey Bay Area Veterinary Medical Association petition.

Comment 40: Please remove “manual therapy” from the proposed new definition on animal
rehabilitation.
No. of Commenters: 291.

Comment 41: Please change the language of the regulation to either remove “manual therapy”
from the definition of animal rehabilitation, or add licensed chiropractors to the list of people who
are allowed to perform animal rehabilitation.

No. of Commenters: 14.

Comment 42: Please delete the language “the supervising veterinarian shall be physically present
wherever the AR is being performed.”
No. of Commenters: 1.

Comment 43: Please modify the language of the regulation to include chiropractors with specialty
training in animal chiropractic as practitioners allowed to provide animal rehab services.
No. of Commenters: 5.

Comment 44: Please remove “instruction” from the definition of AR. The current wording would
mean nearly everything presented in massage and bodywork schools would fall under the
definition of AR. These topics and subject modalities are not included in veterinary curricula and
very little in physical therapy schools; particularly none in California currently. California would
forfeit the expertise of non-veterinarian instructors who have years, even decades of experience in
the subject matter.

No. of Commenters: 6307 (Equinology petition).

Comment 45: The proposed language might better serve the Board’s best intentions by allowing
“indirect supervision by an attending veterinarian, unless direct supervision is deemed necessary
or appropriate by said veterinarian.”

No. of Commenters: 6307 (Equinology petition).

Comment 46: “Manual therapy” is not clearly defined in the proposed language, and can be
referenced to have a diverse variety of definitions in numerous resources. As long as the
practitioner does not diagnose, prescribe, practice MSM (unless qualified), then the touch
therapies should be excluded, without a case by case interpretation.

No. of Commenters: 6307 (Equinology petition).

Comment 47: Please remove “active, passive, and resistive exercise for (the) prevention...”.
Proper training and conditioning is required for all animal disciplines and sports. This is
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purposely done not only to enhance performance, but also to prepare the body so as to hopefully
avoid injury. The proposed wording directly limits trainers, especially those specializing in fitness
training. Additionally, during sessions, most professional animal bodyworkers will address a
muscle or group of muscles and offer active range of motion exercises or suggest training
parameters for a healthy sound animal.

No. of Commenters: 6307 (Equinology petition).

Comment 48: Please include an express exception for “relaxation, recreational or wellness
massage”. As written, the proposed regulation does not except such useful activities, which cannot
be considered the practice of veterinary medicine.

No. of Commenters: 1.

Comment 49: Please delete “massage” from the proposed definition of animal rehabilitation.
No. of Commenters: 2.

Comment 50: Commenter proposes that the VMB follow the same California safe harbor
exemption law for unlicensed practice on humans (Exhibit 1).

Comment 50.1: The regulations do not define “rehabilitation” or “exercise”.
No. of Commenters: 1.

Comment 51: Commenter would like the language requiring the supervising veterinarian to be
physically present wherever the AR is being performed to be changed to “a supervising
veterinarian prescribing [AR] should provide a working diagnosis of the medical condition,
provide consumers with a direct referral to a professional licensed to perform [AR] services, and
maintain direct communication with the [AR] professional performing the [AR] regarding
treatment plan and progress.

A California licensed physical therapist (PT), registered veterinary technician (RVT), or other
certified and licensed animal massage or animal wellness professional, working under the indirect
supervision of a veterinarian, may also perform [AR] treatments within the scope of their
certification.”

No. of Commenters: 1.

Comment 52: Commenter suggests that the Board adopt the approach taken by states such as
Colorado, which allows the practice of animal massage without a license if the person performing
the animal massage:

(A) “ Does not prescribe drugs, perform surgery, or diagnose medical conditions; and

(B) Has earned a degree or certificate in animal massage from a school approved by
[appropriate state agency], an out of state school offering an animal massage program with
an accreditation recognized by the United States Department of Education, or a school that
is exempt under [applicable statute].”

Colo. Rev. Stat. Section 12-35.5-110(1)(f)

No. of Commenters: 1.



C. Indirect Supervision:

Comment 53: Wants a medical model parallel to that of humans in which access would be given to
PTs without the need for direct supervision by a veterinarian. Claims that this has been very
successful in other states such as Colorado (Exhibit 2) and Nevada (Exhibit 3).

No. of Commenters: 6.

Comment 54: As a nationally recognized organization, the Animal Rehabilitation Special Interest
Group (ARSIG) of the orthopedic section of the American Physical Therapy Association,
commenters oppose the language that seeks to mandate direct supervision requirements on
physical therapists who treat animals, particularly since physical therapists have been treating
animals in this state for more than 10 years.

No. of Commenters: ARSIG.

Comment 55: True provision of consumer protection would involve devising proper competency
standards that practitioners should be required to meet in order to practice under indirect
supervision. Allow AR practitioners to practice under indirect supervision as long as competency
standards have been met.

No. of Commenters: 7 + ARSIG.

Comment 56: Verbal or written rehab consent and/or plan from a licensed veterinarian should be
sufficient for non-veterinary rehab providers to perform their services. The non-vet rehab
practitioner should be required to maintain contact with the prescribing/referring veterinarian on
at least a monthly basis.

No. of Commenters: 2.

Comment 57: Chiropractic care should only need a referral and chiropractors should be able to
work autonomously as they do on humans. The usefulness of veterinarians is they can provide X-
rays for the chiropractor to read. The relationship should be one of consultation and mutual
respect between professionals, not of supervision.

No. of Commenters: 5.

Comment 58: Commenter, a DVM licensed in this state, wants to allow licensed physical therapists
to provide rehabilitation on animals under indirect supervision. Physical therapists with
additional training and education in animal rehabilitation should be accepted providers of
rehabilitation and physical therapy services for animals without requiring direct supervision. This
has been the trend in other states, and this trend has proven to be successful, reasonable and safe.
No. of Commenters: 2, both DVMs.

Comment 59: Direct supervision is not always practical because most animal hospitals have
limited room; adding space for AR and AR equipment is not always a practical option for most
vets.

No. of Commenters: 1 DVM.

Comment 60: Direct supervision is not always practical because most small animals become tense
and fearful when they enter veterinary premises. This prevents accurate assessment of muscle
tone and effective response to therapy. In the calm atmosphere of the animal’s home, the animal’s
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physical/mental status can be more accurately assessed, and the AR itself will prove more
efficacious.
No. of Commenters: 1 DVM.

Comment 61: Direct supervision is not always practical because ambulatory vets, especially
equine vets, do not have the time to stay in a barn or home during every AR session.
No. of Commenters: 1 DVM.

Comment 62: Indirect supervision would enable AR to be significantly more cost effective because
more AR could be administered in the field. The animals’ owners would not have to lose work
bringing an animal to the hospital for AR, nor would they have to pay to transport the animal.

No. of Commenters: 2.

Comment 63: Indirect supervision, like we have with medical doctors and physical therapists for
humans, would promote the integrity of the care being offered while ensuring affordable
treatment for animal patients.

No. of Commenters: 3 + ARSIG.

Comment 64: Direct supervision required for AR sessions with a veterinarian is not necessary. If
a veterinarian has prescribed AR for a client, then there is no reason for them to be there for the
session. It should be “indirect supervision,” or left to the veterinarian’s professional discretion.
No. of Commenters: 6037 (Equinology petition) + 1.

Comment 65: Requiring direct supervision for all activities described in the new wording would
render a tremendous scope of services cost prohibitive for owners and therefore the animals
would be denied these services. This is especially true for horses.

No. of Commenters: 6307 (Equinology petition) + 1.

Comment 66: Please reconsider the need for direct supervision of PT’s trained and certified in
specific areas of AR. Requiring direct supervision of PT’s would limit access to services that could
benefit the animal and client. Doctors of Physical Therapy are highly educated professionals who
are capable of providing services without direct supervision. Assuring that PTs have appropriate
qualifications and providing adequate systems for communication between PTs and DVMs should
allow for safe and effective provision of services.

No. of Commenters: 1 + ARSIG.

Comment 67: Restricting all AR services to provision under direct supervision prevents the ability
to offer mobile services to animal patients who are homebound due to their size or disabilities and
who are unable to be brought in to a veterinary clinic for treatment.

No. of Commenters: 1.

Comment 68: Restricting services to veterinary practice only or requiring direct supervision by a
veterinarian for therapies such as massage or acupressure is ill-advised and only serves to hurt
the consumer, the veterinary community, practitioners of complementary therapies, the California
economy, and most significantly, the animals themselves.

No. of Commenters: 1.



Comment 68.1: Direct supervision would cause problems in the equine world. Having to
transport an injured horse could make the injury worse.
No. of Commenters: 1.

Comment 68.2: Veterinarians will not be available for urgent issues if they must supervise AR.
No. of Commenters: 1.

D. Massage/Bodywork:

Comment 69: Since when did vets and RVTs know how to do massage? There is no training in
massage among vets, RVTs and PTs except for PTs, and that training is cursory and doesn’t come
close to what a well-trained animal massage therapist knows.

No. of Commenters: 1.

Comment 70: Therapeutic massage needs to be clarified; it must be clear that massage not done
for therapeutic purposes but for comfort is legal.
No. of Commenters: 1.

Comment 71: Commenter wants to be able to do “wellness” massage sessions on dogs and horses,
similar to those provided to humans in the human massage industry.
No. of Commenters: 7.

Comment 72: Direct supervision for massage therapy sessions will effectively eliminate these
services, because most sessions are done at barns and the owner cannot afford to have a
veterinarian present. In addition, there would be scheduling difficulties. In some cases, the
nearest vet is 2 hours driving distance. The regulation will effectively eliminate the ability of
horse owners to have their horses receive massage/bodywork that can be beneficial for their
health and well-being.

No. of Commenters: 7.

Comment 73: The regulation will effectively eliminate the ability for horse owners to have their
horses receive massage/bodywork that can be beneficial for their health and well-being.
No. of Commenters: 6.

Comment 74: Graduates of the Equinology INC and Caninology program are trained not to work
on an animal until cleared by the attending veterinarian, if the animal is currently under
veterinary care. If a graduate is called to work on an animal that they feel needs to be seen by a
vet first, they are trained to walk away from that session and advise the owner to contact their
veterinarian. Graduates of this program are members of the Equine Body Workers Association
which requires them to carry liability insurance and attend 16 hours of annual continuing
education. They are serious about providing service within the current practice act.

No. of Commenters: 1.
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Comment 75: If the Board decides that massage is a component of AR and only allowed to be
presented by those specified in the regulations, commenter and the graduates of her school are
effectively shut down. Commenter has provided training in animal massage for 21 years.

No. of Commenters: 1.

Comment 76: There is no distinction as to what constitutes “therapeutic massage” vs. “massage”.
The definitions of these terms from various sources overlap, and include many of the words found
in the definition of AR.

No. of Commenters: 6307 (Equinology petition).

Comment 77: Regular “massage” sessions can restore movement through strokes and techniques,
induce relaxation, increase circulation, and promote general health. Does that really make it the
practice of AR?

No. of Commenters: 6307 (Equinology petition).

Comment 78: Few veterinary facilities have the space and atmosphere conducive to a non-
distracting and relaxing massage. Veterinary facilities visited by commenter were filled with
noise, activity and distractions. Massage requires a quiet, dark, and undisturbed room or area.
No. of Commenters: 2.

Comment 79: Adding veterinary control and oversight would add to the cost of massage, reduce
the number of good massage therapists, and promote an undercover economy. Please keep pet
massage as it is/remove “massage” from the definition of animal rehabilitation.

No. of Commenters: 4.

Comment 80: Commenter objects to and disagrees with including animal massage as a part of
animal rehabilitation. Massage is a stand-alone wellness and care activity that consumers should
be allowed to access as they see fit, as they are allowed to do for themselves.

No. of Commenters: 1,757 (Shelah Barr petitions).

Comment 81: Commenter objects to and disagrees with the idea that massage is a medical
procedure that needs to be prescribed and overseen by a medical professional. Animal massage is
no different than human massage and should not be treated or regulated any differently.
Commenter does not have to receive a prescription in order to receive a massage, and requiring
her to get a prescription from a vet for her pet is unnecessary and unfair.

No. of Commenters: 1,758 (Shelah Barr petitions).

Comment 82: By the Board’s own reasoning, unqualified persons should not be performing
massage. The proposed language makes no stipulation that the veterinarian, veterinary
technician, or physical therapist be trained in the art of massage. Therefore, the veterinarian,
veterinary technician, or physical therapist should not be performing massage.

No. of Commenters: 1,756 (Shelah Barr petitions).

Comment 83: Commenter objects to and disagrees with having to bring her pet to a veterinary
clinic for a massage because it will cause undue stress upon the animal.
No. of Commenters: 1,756 (Shelah Barr petitions).
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Comment 84: Commenter objects to and disagrees with having to bring her pet to a veterinary
clinic for a massage because this will make it exclusionary for people with disabilities, financial or
time restrictions.

No. of Commenters: 1,756 (Shelah Barr petitions).

Comment 85: Commenter objects to and disagrees with having to bring her pet to a veterinary
clinic for a massage because it creates a monopoly and is an unfair trade and an unfair competition
practice which are federally illegal. Commenter objects to and disagrees with the Board
knowingly and purposely forcing small local businesses to close, with the intention of funneling
the business to veterinarians.

No. of Commenters: 1,757 (Shelah Barr petitions) + 2.

Comment 86: Commenter requests that the Board redefine “Animal Rehabilitation” by referring to
massage only in the context of physical therapy that has been prescribed by a veterinarian. She
also requests that the Board remove all language that requires massage to be prescribed by a
veterinarian, and that restricts a person trained in animal massage who has received a
certification in that field and carries liability insurance from practicing freely, without sanction or
penalty from the Board.

No. of Commenters: 1,758 (Shelah Barr petitions).

Comment 87: There is no human equivalent to what this new definition will require. The human
equivalent would mean that if one wanted a relaxing therapeutic massage one could only get one
by a physical therapist or physical therapist aid with an MD on site. This will cause the massage
industry to dry up.

No. of Commenters: 7.

Comment 88: Why can we use alternative or complementary modalities without direct doctor
supervision for ourselves but not for our animals?
No. of Commenters: 10.

Comment 89: How does the proposed wording change protect the public and their pets, and from
what? Where are the statistics to show harm done by those providing wellness sessions? What
form/type of damage can be done through massage that would necessitate a veterinarian on site?
No. of Commenters: 5.

Comment 90: Commenter has and will continue to use the services of a certified equine massage
therapist and recommend her, as she has done a lot of good for his horses. There has not been a
single horse owner that commenter is aware of who has had a single negative experience from the
massage therapist he uses.

No. of Commenters: 3.

Comment 91: There are few horse owners who can afford the cost of a bodyworker when they

also have to pay for a vet to be present.
No. of Commenters: 7.
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Comment 92: There are few, if any, veterinarians who will want to, or are capable of, performing
equine massage or bodywork.
No. of Commenters: 6.

Comment 93: Animal owners are perfectly capable of determining who to use for
bodywork/massage; they don’t need the VMB’s protection. Animal owners should have a right to
choose a bodyworker for their animals without the need for a veterinarian to be involved.

No. of Commenters: 20.

Comment 94: As a bodyworker, commenter does not diagnose or treat illness or lameness. Her
role does not sidestep the veterinary treatment her clients’ animals might need.

No. of Commenters: 3.

Comment 95: Requiring certification through an approved program such as Equissage or
Equinology makes much more sense than requiring owners to pay double fees, and vets to
virtually waste their time observing equine bodyworkers.

No. of Commenters: 2.

Comment 96: Many massage therapists have been working on animals for a long time. It would
be difficult for these practitioners to go back to school or work under a vet. Some certification
should be required, but not a whole new degree.

No. of Commenters: 1.

Comment 97: There are already national boards that certify animal massage and acupressure.
No. of Commenters: 2.

Comment 98: Sweeping certified animal massage workers into the scope of practicing veterinary
medicine is a revision from the Board’s previous stance, which did not seek to restrict the practice
of massage or bodywork for animals under veterinary care.

No. of Commenters: 1.

Comment 99: Commenter’s dogs were provided with relief by a certified small animal massage
practitioner.
No. of Commenters: 2.

Comment 100: Commenters utilized the services of a certified animal massage therapists who
came to their homes to work on their dogs, and the dogs benefitted from relaxing and relieving
their muscle pain without the stress of being transported to the vet.

No. of Commenters: 2.

Comment 101: Commenter believes that animal massage therapists need training in animal
massage, but doesn’t believe that they need direct supervision any more than a human need'’s an
MD'’s direct supervision.

No. of Commenters: 1.

Comment 102: Please take into account that many animals currently benefit from massage
therapy. Requiring this to be performed in the presence of or by a veterinarian will be
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unnecessarily limited to certified practitioners, and will result in animals not getting this
beneficial treatment.
No. of Commenters: 13.

Comment 103: Massage is considered a normal part of the grooming process. Responsible
practitioners do not prescribe, adjust, manipulate or diagnose, therefore massage is classified as
animal husbandry. The VMB does not regulate animal husbandry, so it cannot legally be listed as
the practice of veterinary medicine.

No. of Commenters: 2.

Comment 104: Commenters submit that this severe restriction fails to address or rectify any real
safety issue or other legitimate concern. Associated Bodywork & Massage Professionals (ABMP)
requires that their animal massage practitioner members must have completed at least 100 hours
of education in the field of animal massage. According to commenters’ records, not one
professional negligence insurance claim has been submitted against any of commenters’ animal
massage practitioner members in the past 15 years. The practice of animal massage by trained,
professional therapists is simply not a safety risk to animals, and the evidence does not indicate
any need for the professional restriction of animal massage as proposed in 16 CCR 2038.5.

No. of Commenters: ABMP + 1.

Comment 104.1: The National Board of Certification for Animal Acupressure and Massage
(NBCAAM) certifies practitioners who are trained professionals and who have undergone a
rigorous testing process. While NBCAAM practitioners are encouraged to communicate with
veterinarians and other licensed animal health care professionals, NBCAAM maintains that neither
veterinarian referrals nor veterinarian supervision are required for the non-invasive practices of
acupressure or massage except where state regulations dictate.

No. of Commenters: NBCAAM.

Comment 104.2: NBCAAM certified practitioners do not provide medical diagnosis, prescribe
medications, perform surgical procedures, or provide chiropractic manipulations. Animal
acupressure and massage do not replace veterinary physical therapy. Practitioners do not provide
veterinary technician services.

No. of Commenters: NBCAAM.

E. Water Therapy:

Comment 105: Commenter opposes the animal rehabilitation regulations Section 2038.5., because
it will remove/deny the ability of many animals to receive water therapy.
No. of Commenters: 9.

Comment 106: If the regulation passes, then will veterinarians serve as “lifeguards” directly
overseeing the therapy in a swimming pool?
No. of Commenters: 5.

Comment 107: The proposed regulation would eliminate swim therapy provided by an RVT in a
swimming pool. Commenters object because their dogs have benefitted from the therapy and the
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cost was affordable. Commenters believe that the proposed regulation would deny disabled and
recovering pets and their owners the ability to get truly beneficial therapy at a reasonable cost.
No. of Commenters: 30.

Comment 108: Want to amend section 2038.5(a) to exclude swim therapy conducted in
swimming pools by RVTs and to delete section 2038.5(b)(2)(B).
No. of Commenters: 14.

Comment 109: If the proposed regulation passes, will vets go to the expense of putting in a
natural environment swimming pool? In the current drought environment, the expense of
installing and maintaining a new swimming pool will not only be cost prohibitive, but impractical.
Veterinarians are not motivated to incur the cost, liability, and devoted time it takes for a truly
rehabilitative experience a swimming pool provides. They will not have the space or the
willingness to spend the money. Commenter has never found a veterinarian in her region that has
a pool on site.

No. of Commenters: 25.

Comment 110: The additional cost of having a licensed veterinarian physically present at every
swim therapy session will make such sessions cost-prohibitive.
No. of Commenters: 2.

Comment 111: Swim therapy is very different from other water therapy such as underwater
treadmills. Swim therapy can accomplish things that an underwater treadmill can'’t.
No. of Commenters: 9.

Comment 112: The RVT with which commenter is familiar truly cares for pets receiving water
therapy; the dogs and the owners receive attentive, personal care and tremendous benefit. This
RVT is trained, stays current with therapy methods and ongoing training, and provides a caring
rehabilitative service at an affordable cost.

No. of Commenters: 6.

Comment 113: The regulation will destroy a very valuable service to our dogs (i.e., swim therapy)
that cannot be replaced by veterinarians, certainly not at an approachable cost that such regular
therapy requires for optimum results.

No. of Commenters: 4.

F. Chiropractic:

Comment 114: Will the new proposal affect animal chiropractic?
No. of Commenters: 1.

Comment 115: Does the Board intend to leave 2038 intact, and only add regulation to PTs and
RVTs in 2038.5?

Commenters: James Israelsen, DVM, Legislative Chair of AVCA, Michael Welker, President of
AVCA.
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Comment 116: Chiropractors must already practice under the direct supervision of a licensed
veterinarian. Under the proposed wording, animals may no longer be able to receive this care.
There are already laws mandating that chiropractors work by referral only and under supervision
of a veterinarian - which already dramatically increased the cost of care.

No. of Commenters: 7.

Comment 117: Commenters’ dogs’ quality of life and wellbeing greatly improved from the care
they received through a licensed chiropractor.
No. of Commenters: 40.

Comment 118: This proposal would negatively impact thousands of horses, dogs, etc. who
currently receive chiropractic adjustments to maintain a healthy, balanced body.
No. of Commenters: 2.

Comment 119: Manual therapy as performed by properly trained and certified animal
chiropractors is critical to the health and wellbeing of commenter’s horses. The knowledge that
properly trained and certified animal chiropractors possess is vast and paramount in keeping
commenter’s herd performing at an elite level.

No. of Commenters: 5.

Comment 120: Eliminating properly trained and certified animal chiropractors from caring for
pets or performance animals is cruel and wrong/would cause many animals to suffer.
No. of Commenters: 2.

Comment 121: Please do not take away animal chiropractors. It would be a huge mistake
eliminating properly trained and certified animal chiropractors from caring for our pets.
No. of Commenters: 43.

Comment 122: Vets who have referred clients to several veterinary chiropractors say that they do
not have training in veterinary chiropractic care and don’t have time to pursue another degree.
They would not be nearly as skilled as the professionals they have been working with. Eliminating
their services from the community would be arbitrary and hurtful to the patients that need their
services.

No. of Commenters: 6.

Comment 123: AVCA (American Veterinary Chiropractic Association) certificants have been
practicing under Code section 2038 since 1998, and it has been an effective method of preventing
unlicensed or untrained individuals from performing chiropractic adjustments on animals in the
State of California. Surely a certification for animal chiropractors from the American Veterinary
Chiropractic Association should be sufficient to allow these caregivers license to apply their skill
and healing touch.

No. of Commenters: 16.

Comment 124: If properly trained chiropractors are not allowed to legally treat animals with
veterinary supervision, the public will still demand this treatment and be forced to seek the care of
an ill-trained (or untrained) illegal practitioner. This will put the pets’ wellbeing in jeopardy.
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No. of Commenters: 485 (including Monterey Bay Area Veterinary Medical Association petition).

Comment 125: Professional human athletes get regular body work, so active sports dogs should
have the same ability to get body work. Sports dogs should also be able to get chiropractic
treatment.

No. of Commenters: 6.

Comment 126: By limiting chiropractic care to properly trained vets only, the demand will greatly
overwhelm the qualified vets, leaving the option of chiropractic care unavailable to many.
Veterinarians are much too busy/do not have the time or inclination to learn manual therapy. It
would be like asking an orthopedist to learn physical therapy.

No. of Commenters: 10.

Comment 127: What would ha